WORKING PAPER

A REVIEW OF THE UGANDAN LEGAL FRAMEWORK RELEVANT TO PERSONS WITH DISABILITIES

Comparative Analysis to the Convention on the Rights of Persons with Disabilities
________________________________________________________________________

The Convention on the Rights of Persons with Disabilities (CRPD) opened for signature on March 30, 2007. The Republic of Uganda ratified the Convention and its Optional Protocol on 25 September 2008 and therefore assumed the obligation under international law to implement it. 

A treaty to which a State has expressed consent to be bound is binding upon the State and must be performed in good faith. It follows that a State party to an international treaty must ensure that its own domestic law is consistent with what is required by the treaty and States parties are required upon ratification to make appropriate changes to domestic law to ensure its conformity with the Convention. In order to do so, one of the first steps that States need to undertake is a comprehensive review of the national legislative and policy framework. Given the breath of the CRPD, which sets out the obligations of States in relation to civil, cultural, economic, political and social rights, this review should go beyond the traditional scope of disability-related legislation and extend to all areas covered by the CRPD. 

The overall objective of this paper is to help the authorities of the Republic of Uganda and other stakeholders, in particular the Organisations of Persons with Disabilities, to strengthen their understanding of what legislative measures are required to give effect to the Convention on the Rights of Persons with Disabilities in the domestic legal system. In this perspective, this paper attempts to analyse the domestic legal framework from the perspective of the compliance of this system with the Convention. This paper focuses on the Constitution of Uganda, Acts of Parliament and to a limited extent on relevant Rules and Regulations, and does not take within its purview ministerial policies and programs. The issues identified in this paper should be considered to be illustrative examples of the reforms required by the Convention and in no way they should be considered exhaustive and cover all reform required. Rather, it is hoped that this working paper will inspire further research on the steps required at national level for implementation of the Convention on the Rights of Persons with Disabilities. 
The paper offers an ‘article-by-article’ analysis of the relation between the Convention on the Rights of Persons with Disabilities and relevant national legislation. It focuses on selected provisions of the Convention and does not discuss national monitoring and reporting structures for implementation. 
Without prejudice to the importance of legislative measures for the effective implementation of the CRPD, it should be noted that “legislative measures are not sufficient and should be accompanied by “judicial, administrative, educational, financial and social measures, amongst others”.
 It is therefore recommend that similar critical initiatives are taken with reference other strategic approaches that might be required for the implementation of the CRPD. 
Article 1 – Purpose 
The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity. 

Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others. 

The CRPD does not explicitly define “disability” and recognizes it as an evolving concept.
 However, the treaty states as its aim to protect and promote the human rights and fundamental freedoms of all persons with disabilities, which include “those who have long-term physical, mental, intellectual or sensory impairments which in interaction with other barriers may hinder their full and effective participation in society on an equal basis with others.
 
The 1995 Constitution of Uganda does not contain a definition of disability. The term is instead interpreted in the 2006 Persons with Disabilities (PWD) Act as “a substantial functional limitation of daily life activities caused by physical, mental or sensory impairment and environmental barriers resulting in limited participation”.
 
By recognizing that disability is the result of a combination between impairment and external barriers, the PWD Act incorporates an understanding of disability as a social phenomenon. Furthermore, of particular value is the recognition that physical, mental and sensory impairments, all can result in a disability. 
However, this definition appears in some aspects to fall short of the notion enshrined in the Convention and therefore in limiting access to the protection offered under the national disability framework inasmuch as: 

· According to the PWD Act, the impairment must result in “a substantial functional limitation of daily life activities”. The Convention, instead, makes reference to “impairment” without any further qualification, and shift the qualifying criterion to the effect of such impairment (in conjunction with barriers) on the subject’s “full and effective participation in society on an equal basis with others”. 
Various studies
 have highlighted the limits of definition of disabilities construed on the narrow concept of substantial limitation of daily life activities. While there is no case law in Uganda interpreting the meaning of such provision, the experience of the American with Disabilities Act or of the British Disability Discrimination Act –which are both based on the daily life activities -- can be useful in understanding the limitation of such concept.
  
· According to the PWD Act, disability is the result of the combination between the impairment and an “environmental” barrier. No case law is available to interpret what condition would indeed amount to an “environmental barrier”, but comparative literature suggest that the notion of “environmental barriers” mainly refers to physical barriers.
 The qualification of barriers appears therefore to arbitrarily limit the range of barriers that are considered, and to disregard barriers which are as determinant as physical barriers in limiting persons with disabilities’ participation, such as social, attitudinal or systemic barriers. As an example, the barriers in equal participation suffered by persons with mental or intellectual disabilities do not appear to find consideration in the definition provided in the PWD Act. It is recommended that such definition be revised to include other forms of barriers or “various barriers” as in the CRPD.   
Similar concerns are also raised by different definitions of disability contained in other Acts, such as the 2000 Worker’s Compensation Act,
 the 2006 Employment Act
 and the 1985 National Social Security Fund Act.
  
It is important furthermore, that such diverse definitions be reconciled amongst themselves and in line with the CRPD. 
Article 5 – Equality and Non-Discrimination

1. States Parties recognize that all persons are equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law. 

2. States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds. 

3. In order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable accommodation is provided. 

4. Specific measures which are necessary to accelerate or achieve de facto equality of persons with disabilities shall not be considered discrimination under the terms of the present Convention. 

Article 21 of the Constitution of Uganda recognizes all persons’ equality before the law and under the law and prohibits discrimination on the ground of disability, described as the “attribution of different treatment attributable only or mainly” to their status. The provision is in line with article 5 of the Convention, including for the fact of prohibiting discrimination on the ground of disability and not only against persons with disabilities. By virtue of this language, all forms of discrimination based on disability and not only discrimination against persons with disability is outlawed, with the result that persons without disabilities are also entitled to protection under this article if they suffer discrimination for reasons connected to a disability. This is the case for example of a parent caring for a child with a disability who suffers discrimination in employment because of the status of the child.

The CRPD specifically establishes the obligation on States to adopt positive measures to achieve equality and non-discrimination.
 In line with this obligation, Article 21 foresees the legitimacy of policy and programs aimed at “readdressing social, economic, educational or other imbalances in society”,
 which article 32 of the Constitution further regulates by establishing the duty of the State to take “affirmative action in favour of marginalized groups”, including groups marginalized on the basis of disability “for the purpose of redressing imbalances which exist against them”.

Various Statutes give effect to the duty encapsulated in articles 21 and 32 of the Constitution, such as the 1997 Local Government Act, the 2001 Parliamentary Elections Act, the 1998 National Institute of Special Education, the 1997 Uganda Communications Act, the 2005 Access to Information Act, the 2001 Universities and Tertiary Institutions Act. The positive measures adopted in such legislation include “positive discrimination measures”
 such as for example in the case of the allocation of a certain number of seats in elected political bodies to persons with disabilities .
 
It should be noted that this “affirmative preference approach” is not as firmly anchored in the PWD Act and its Regulations
 as it is in other legislation. In fact, a single reference to such approach is to be found in Part “Employment of Persons with Disabilities” and requires the Ministry of Labour to “determine the quota of persons with disabilities workforce for employers”.
 Such duty finds no corresponding implementing provision in the draft Regulations. 
Of high significance for the compliance of the Ugandan equality and non discrimination framework with the CRPD is the lack of any reference in the national legal order to the duty to provide reasonable accommodation, which is not contained either in the Constitution or the PWD Act or any other Statute. Article 2 of the Convention explicitly states that discrimination on the basis of disability “includes all forms of discrimination, including denial of reasonable accommodation”. The Convention defines reasonable accommodation as a “necessary and appropriate modification and adjustment not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”.
 

It is important that the Uganda framework unequivocally gives effect to the principle that the concept of reasonable accommodation is an essential part of the definition of discrimination in the context of disability
 and that denial of reasonable accommodation as an act of discrimination finds space within the legislative definition of discrimination.
 Currently, the draft regulations do make reference to accommodation duties in the areas of Education (Part II), Employment (Part IV) and access to Goods and Services (Part IX), but do not link the failure to do so to an act of discrimination. The duty to accommodate finds its limit in not imposing a “disproportionate or undue burden”.
 Both the duty to accommodate and the undue burden limit should find a clear space in the domestic legislation.  

Article 6 – Women with Disabilities

1. States Parties recognize that women and girls with disabilities are subject to multiple discrimination, and in this regard shall take measures to ensure the full and equal enjoyment by them of all human rights and fundamental freedoms. 

2. States Parties shall take all appropriate measures to ensure the full development, advancement and empowerment of women, for the purpose of guaranteeing them the exercise and enjoyment of the human rights and fundamental freedoms set out in the present Convention. 

Article 21 of the Constitution forbids discrimination including on the grounds of sex and disability. Article 32 “Affirmative action in favour of marginalized groups” establishes the duty of the State to take affirmative action in favour of groups marginalized on the basis of gender and disability with the purpose of redressing imbalances which exist against them. Article 33 “Rights of Women” recognizes the equal dignity of women with men and their right to equal treatment, establishes the State’s duty to contribute to women’s potential and empowerment and recognizes women’s right to affirmative action.
 
Few provisions in the Ugandan legal framework recognize the specific circumstances of women with disabilities. In the field of political participation, both the 1997 Local Government Act and the 2001 Parliamentary Elections Act reserve seats for women with disabilities.
 In addition, the PWD Act refers to the need to pay particular attention to the “requirements of the girl child (…) in rural areas”
 and establishes the duty of Government to promote access to “health services which are relevant to women with disabilities”.
 Outside these areas there are no other statutes that specifically address discrimination against women with disabilities on the joint grounds of sex and disability. Any claim for discrimination outside these areas must therefore proceed under separate systems, either on the basis of sex or disability.  
Article 130 of the Penal Code which criminalizes the conduct of a person who has or attempts to have a sexual relationship with a woman with a mental or intellectual disability outside marriage.
 The potential discriminatory effect of such a provision on the right of women with intellectual or mental disabilities to enjoy their sexuality on an equal basis with others is apparent. From the perspective of national law, it clearly conflicts with article 35 of the PWD Act according to which a person with a disability has the right to “experience his or her sexuality and to have sexual and other intimate relationship”.
 From the perspective of the CRPD, this article should be reviewed to reflect the presumption of legal capacity of all persons with disabilities operated by article 12 of the CRPD. It is recommended that the reference to mental and intellectual disability as a status excluding the capacity to consent to a sexual intercourse be removed, and consent be assessed on an equal basis with others. 
Article 7 – Children with Disabilities

1. States Parties shall take all necessary measures to ensure the full enjoyment by children with disabilities of all human rights and fundamental freedoms on an equal basis with other children.

2. In all actions concerning children with disabilities, the best interests of the child shall be a primary consideration.

3. States Parties shall ensure that children with disabilities have the right to express their views freely on all matters affecting them, their views being given due weight in accordance with their age and maturity, on an equal basis with other children, and to be provided with disability and age-appropriate assistance to realize that right.

Children with disabilities are protected from discrimination under the general equality clause contained in article 21 of the Constitution. Further, the PWD Act protects all persons with disabilities (and therefore children) from discrimination in education, health, access to goods, services and facilities. The PWD Act considers the special circumstances of children with disabilities in education and establishes the duty of Government to formulate policies that give children with disabilities access to education at all levels, paying particular attention to the requirements of children in rural areas.
 It also recognizes the right of children with disabilities to live with their family.
 Article 9 (d) also establishes the duty of Government to minimise disabilities amongst children. It should be noted that this clause appears to be misplaced in an Act that aims at protecting and promoting the rights of persons with disabilities, and this legitimate aim should rather be reflected in general health laws. 
The Children Act contains no general anti-discrimination clause protecting children with disabilities and no express recognition that the rights guaranteed by the Act apply to all children regardless of their status. This express recognition appears of particular importance in the sense of unequivocally extending to children with disabilities the best interest criterion and the right to express their views that guide the implementation of the Children’s Act as per its first schedule.
 The Children Act makes one specific reference to the situation of children with disabilities in article 9 by identifying the duty to progressively implement measures related to: a) the early assessment of the child’ disability; b) availability of appropriate treatment and facilities for rehabilitation; and: c)  equal opportunities for education. Of concern from a human rights point of view is the attribution of the duty to implement the measures outlined in article 9 of the Children Act to both “parents of children with disabilities and the State”.
 It appears that the imprecise formulation of the norm as to the respective responsibilities of these duty bearers might complicate the identification of specific responsibilities impending respectively on parents and state organs with the result of hindering actual implementation. 

Article 8 – Awareness Raising
1. States Parties undertake to adopt immediate, effective and appropriate measures: 

(a) To raise awareness throughout society, including at the family level, regarding persons with disabilities, and to foster respect for the rights and dignity of persons with disabilities; 

(b) To combat stereotypes, prejudices and harmful practices relating to persons with disabilities, including those based on sex and age, in all areas of life; 

(c) To promote awareness of the capabilities and contributions of persons with disabilities. 

2. Measures to this end include: 

(a) Initiating and maintaining effective public awareness campaigns designed: 

(i) To nurture receptiveness to the rights of persons with disabilities; 

(ii) To promote positive perceptions and greater social awareness towards persons with disabilities; 

(iii) To promote recognition of the skills, merits and abilities of persons with disabilities, and of their contributions to the workplace and the labour market; 

(b) Fostering at all levels of the education system, including in all children from an early age, an attitude of respect for the rights of persons with disabilities; 

(c) Encouraging all organs of the media to portray persons with disabilities in a manner consistent with the purpose of the present Convention; 

(d) Promoting awareness-training programmes regarding persons with disabilities and the rights of persons with disabilities. 

Article 8 of the CRPD requires States to adopt immediate, effective and appropriate measures to promote a positive image of person with disabilities, foster respect for their rights and dignity and attitudinal change. The PWD Act accordingly lists amongst its “objects” the promotion of a “positive attitude and image of persons with disabilities as capable and contributing members of society”.
 The PWD Act, however, appears by large not to translate this objective into concrete actions and responsibilities. Its only express reference to a Governmental duty, in fact, is to be found in the establishment of supportive services such as counselling, rehabilitation or reorientation to improve persons with disabilities’ own self-image.
 This approach appears insufficient if a change of mentality at the wide level of society is to be attained, as it does not extend to interventions addressing the larger society. 

Of specific interest are the provisions of article 8 (c) of the CRPD which impose specific obligations on States to “encourage all organs of the media to portray persons with disabilities in a manner consistent with the purpose of the present Convention”. The 1996 Electronic Media Act requires a broadcaster to comply with the provisions of the First Schedule to the Act.
 Nothing in the Act, however, establishes a duty on Ugandan broadcasters to positively contribute to a certain goal of public interest, as per the requirement of the Convention. Different responsibilities, on the other hand, weigh on the Uganda Broadcasting Corporation. The Act establishing the Corporation specifically lists amongst the objectives of the Corporation the education and guidance of the public.
 The Act further requires the Corporation to provide broadcasting services and program which contribute to the social and economic development of Uganda
 and that educate and guide the public.
 On such basis, it appears therefore that the UBC is under a positive duty to broadcast programs of positive content and could therefore be legally required to broadcast in line with the requirement of article 8 of the Convention.
The PWD Act forbids “advertisement implying discrimination”, defined as an advertisement “that indicates or could reasonably be understood to indicate, an intention to do an act that is unlawful under the provisions of this Act”.
 The 2000 Uganda Communications Act does not list “advertisement implying discrimination” among its list of offences
  but specifies in article 72 that the Act does not prevent prosecution for acts or omission which constitute an offence under any other law. Equally the Electronic Media Act makes no reference to prohibition of discrimination in minimum broadcasting standards,
 but requires a broadcaster of video operator to ensure that any program is “in compliance with existing law”.
 Of specific relevance at this regard is the clause contained in article 21 (2) (a) that establishes the duty of the owner of a television station to “provide sign language inset or subtitles in at least one major newscast program each day and in all special programs of national significance”.
 Violations of the provisions of the Act
 are sanctioned with fines.  

Article 9 - Accessibility
1. To enable persons with disabilities to live independently and participate fully in all aspects of life, States Parties shall take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. These measures, which shall include the identification and elimination of obstacles and barriers to accessibility, shall apply to, inter alia: 

(a) Buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces; 

(b) Information, communications and other services, including electronic services and emergency services. 

2. States Parties shall also take appropriate measures to: 

(a) Develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of facilities and services open or provided to the public; 

(b) Ensure that private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for persons with disabilities; 

(c) Provide training for stakeholders on accessibility issues facing persons with disabilities; 

(d) Provide in buildings and other facilities open to the public signage in Braille and in easy to read and understand forms; 

(e) Provide forms of live assistance and intermediaries, including guides, readers and professional sign language interpreters, to facilitate accessibility to buildings and other facilities open to the public; 

(f) Promote other appropriate forms of assistance and support to persons with disabilities to ensure their access to information; 

(g) Promote access for persons with disabilities to new information and communications technologies and systems, including the Internet; 

(h) Promote the design, development, production and distribution of accessible information and communications technologies and systems at an early stage, so that these technologies and systems become accessible at minimum cost. 

The principle of accessibility as set forth in the Convention aims at removing the barriers that hinder enjoyment of all human rights by persons with disabilities. The issue concerns not only access to physical environment, but also access to transportation, information and communication, and to facilities and services open or provided to the public.
 According to the CRPD, States Parties have the obligation to develop and promulgate the implementation of minimum standards and guidelines for accessibility and services open to the public, and ensure that private entities offering such services take such measures and other aspects of accessibility into account.
 
Part IV of the PWD Act makes provision for accessibility to buildings, to information, to public transport, to roads and highways. Design specifications are contained in the draft PWD Regulations. Information accessibility is analysed separately in the section dedicated to the analysis of article 21 of the CRPD “Freedom of Opinion and Expression and Access to Information”.

Article 10 – Right to Life

States Parties reaffirm that every human being has the inherent right to life and shall take all necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis with others. 

Nothing in the Ugandan legal framework contradicts the Convention in ensuring that PWD enjoy the right to life on an equal basis with others. 
Article 11 – Situation of Risks and Humanitarian Emergencies

States Parties shall take, in accordance with their obligations under international law, including international humanitarian law and international human rights law, all necessary measures to ensure the protection and safety of persons with disabilities in situations of risk, including situations of armed conflict, humanitarian emergencies and the occurrence of natural disasters

The Constitution of Uganda prohibits discrimination against persons with disabilities. This prohibition logically extends to situation of risks “including situations of armed conflict, humanitarian emergencies and the occurrence of natural disasters”, as required by article 11 of the Convention. Section XXIII of the Constitution on “Natural disasters” requires the State to “institute an effective machinery for dealing with any hazard or disaster arising out of natural calamities or any situation resulting in general displacement of people or serious disruption of their normal life”. The draft Uganda National Disaster Risk Reduction and Management Policy recognizes the need to focus on persons with disabilities beside other vulnerable groups in programs for community preparedness.
 The 2005 National Policy for Internally Displaced Persons makes no reference to the specific situation of persons with disabilities.  
Article 12 – Equal Recognition before the Law

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law. 

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity. 

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person's circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person's rights and interests. 

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property. 

Article 21 of the 2005 Constitution guarantees the right of all persons to equal before and under the law, to enjoy equal protection of the law
 and not to be discriminated against on grounds of disability. 
Against this general clause, numerous provisions in the Ugandan legal framework discriminate against persons with disabilities with reference to both their capacity to hold rights on an equal basis with others as well as with reference to their capacity to exercise such rights, i.e. the capacity to put into being acts that bear legal consequences. 
Discriminatory provisions with respect to the legal capacity of persons with certain disabilities include provisions prevent persons with disabilities to be elected to Parliament,
 to be appointed and hold positions in financial institutions of national interest
 or other structures of government
 and to participate in legal proceedings as lay personnel,
 just to name a few areas which fall short of the requirements of the Convention. 

In other cases, persons with disabilities are deprived of their legal capacity to act, i.e. to exercise their rights, through provisions establishing a presumption of incompetence and transferring legal capacity to act to a third party. This is the case of the provisions regulating the appointment of a “manager” for persons with a mental or intellectual disability
 or provisions preventing persons with disabilities from making a will and other inheritance related issues.
 These provisions appear to directly conflict with article 12 (5) of the Convention which makes specific reference to the obligation of States to ensure equal rights in ownership and inheritance of property, control of financial affairs, access to bank loans, mortgages and financial credit. 
For compliance with the CRPD, presumption of incapacity of persons with disabilities should be replaced by a presumption of capacity, including capacity to act, on an equal basis with others. Additionally, the right of persons with disabilities to the support they might require in exercising their legal capacity should be recognized as a positive right in legislation. It should be noted that de-empowering provisions are also contained in the PWD Act, which regulates situations where persons with disabilities are “incapable of entering into an enforceable agreement or giving an informed consent”.
 
It should be noted that the concept of “legal capacity” includes two aspects: that persons can be the bearers of rights, as discussed above; but also that persons are the bearers of obligations and responsibilities. The recognition of legal capacity of persons with disabilities on an equal basis with others in all aspects of life has therefore an important impact including on the issue of criminal responsibility of persons with mental and intellectual disabilities, and to the survival of the insanity defence
 and “not guilty by reason of insanity” or “unfitness to plead”, clauses which are present in many criminal legislations, including Uganda.
 Under the Convention, the existence of a mental or intellectual disability shall not constitute the basis for non-ascription of responsibility, which should instead be based on otherwise generally applicable grounds such as criminal intent, general circumstances of the crime, motivation, and etcetera.  
Article 13 – Access to Justice

1. States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages. 

2. In order to help to ensure effective access to justice for persons with disabilities, States Parties shall promote appropriate training for those working in the field of administration of justice, including police and prison staff. 

The various entities of the justice system – including police and courts- are covered by the provisions of Part V of the PWD Act “Discrimination in relation to goods, services and facilities”  as clarified by the inclusion of services provided by “any local or other public authority” in the Second Schedule of the Act. Section 25 of the PWD Act prohibits such entities to exclude a person with disabilities from accessing the services, including by refusing to provide the service to the person or by making it impossible or unreasonably difficult for the person to use the service.
 In addition, the Act provides positive duties for service providers, including both in terms of physical accessibility of the service as well as a duty to provide auxiliary aid or services to enable a person with a disability to use the service.
 
Legal reform for compliance appears to be required in the area of procedural accommodation, to which there appear to be only modest reference in existing statutes beside the recognition for witnesses with speaking disabilities to give their testimony in writing or in signs.
 It is recommended that procedural accommodation is regulated in laws to cater for the situation of persons with disabilities in contact with the law in all their roles, be as complainant, defendant as well as witnesses. Legislation forbidding persons with certain disabilities from participating in proceedings as lay persons should also be abolished.

Article 14 – Liberty and Security of the Person
1. States Parties shall ensure that persons with disabilities, on an equal basis with others: 

(a) Enjoy the right to liberty and security of person; 

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty. 

2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of this Convention, including by provision of reasonable accommodation. 

The Uganda national framework appears to retract from the standards in the Convention guaranteeing that persons with all disabilities shall enjoy their right to liberty and security of the person on the same basis with others. Both the domestic civil and criminal commitment procedures applicable to persons with mental and intellectual disabilities raise concern.  
· With respect to the civil commitment procedure, compliance with international human rights standards requires the repeal of both substantive and procedural grounds for commitment. Article 14 of the Convention unambiguously provides that “the existence of a disability shall in no case justify a deprivation of liberty”. As a result, deprivation of liberty based on the existence of a any disability including a mental or intellectual disability is contrary to international human rights law. Where additional grounds such as dangerousness, or care and treatment are put forward to justify the restriction of liberty of a person with a mental and intellectual disability, such a person shall be subjected to detention on such grounds only inasmuch and on the same grounds as any other person, with no reference to his or her mental or intellectual condition. 
Both article 23 (1) (f) of the Constitution and the 1964 Mental Treatment Act which allow the detention of “a person who is, or is reasonably suspected to be, of unsound mind (…) for the purpose of the care or treatment of that person or the protection of the community” are not in line with the Convention. From a procedural point of view, furthermore, the civil commitment procedure raises concern as to the extent to which key human rights in the administration of justice are de iure and de facto protected.
 This includes the right to challenge lawfulness of detention, to judicial review and to equality before the courts.
 
· With respect to the situation of persons with mental and intellectual disabilities in criminal trials, concerns emerge in situations where such persons are detained for indefinite term. Article 45 of the Trial on Indictment Act, for example, allows the High Court judge to indefinitely postpone further proceedings while ordering the confinement of the accused as a “criminal lunatic” in a mental hospital or other place of detention, when the Court is of the opinion that “the persons is of unsound mind and therefore unable to make his or her defence”.
 Equally,  article 48 of the Trial on Indictments Act allows that a person who has been found not guilty by reason of insanity, to be regardless “kept in custody as a criminal lunatic in such place and in such manner as the Court shall direct”.
 Any decision on the release or the continued detention of such person is with the Minister.

Indefinite detention raises several human rights concerns, in the first instance related to its compliance with the right of all persons to their liberty. Secondly, it also raises issues of compliance with article 7, which prohibits torture and inhuman or degrading treatment or punishment, and with article 10 of the International Covenant on Civil and Political Rights,
, which provides for humane treatment during detention. In addition, indefinite detention might amount to inhuman treatment and even torture in certain circumstances because of physical and psychological effects it might have on individuals, and therefore result in a violation of the Convention against Torture, and other Cruel, Inhuman or Degrading Treatment or Punishment.
 
From the perspective of the CRPD, this form of deprivation of liberty is unacceptable as representing an act of discrimination based on a mental and intellectual disability. Similar provisions found in the Magistrates Courts Act
 require similar review. 
Article 15 - Freedom form Torture or Cruel, Inhuman or Degrading Treatment or Punishment

1. No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his or her free consent to medical or scientific experimentation. 
2. States Parties shall take all effective legislative, administrative, judicial or other measures to prevent persons with disabilities, on an equal basis with others, from being subjected to torture or cruel, inhuman or degrading treatment or punishment. 

Article 24 of the Constitution states that “no person shall be subjected to any form of torture or cruel, inhuman or degrading treatment or punishment”. The PWD Act contains lesser guarantees, by not making explicit reference to “torture” and limiting its provision to prohibiting that a “person or an institution shall not subject a person with a disability to cruel, inhuman or degrading treatment”.
 It should be noted that in the Uganda framework acts subjecting a person with disability to medical or scientific experiment without consent
 are qualified as a cruel, inhuman or degrading treatment and not as torture as per the CRPD. Of concern is also the double standard set by the Mental Treatment Act vis-à-vis the Penal Code for acts amounting to ill-treatment of patients in a mental hospital. According to article 31, a hospital staff who “strikes, ill-treats or neglects” a patient in a mental hospital is liable to imprisonment for a period not exceeding six months. Such provisions are not in line with corresponding provision of the Penal Code, such as Chapter XXIII on assault and neglect of duty as per article 114.    

The 2006 Prisons Act in article 57 recognizes the right of a prisoner to be treated with respect “due to its inherent dignity and value as a human being”, and therefore reflects the right of all persons deprived of their liberty to be treated with humanity and respect.
 In addition, while disability is not explicitly listed as a prohibited ground of discrimination, it might be considered as a status covered under the “any other status” clause of article 57 (b) of the Prisons Act, with the result that persons with disabilities in prisons are hereby entitled not to be differentiated negatively in the prison environment. It should be noted, however, that humane treatment of prisoners with disabilities might indeed require the adoption of positive measures, as indicated by the Human Rights Committee in its jurisprudence,
 in line with the duty to provide reasonable accommodation provided for by the Convention.  
The 1964 Mental Treatment Act contains no provisions making reference to the dignity and human rights of the person and specifies no minimum standards in the treatment and care of patients. Rather, the Act subjects patients admitted to the mental hospital “to the direction and control” of the medical officers and to the “observance of any rules which might be made under the Act”
 therefore implicitly authorizing forced medical treatment. It should be noted that Uganda has no legislation outlining the rights of users of health services. 
The Prison Act specifies that persons with mental or intellectual disabilities (referred to as “insane and mental abnormal persons”)
 shall not be detained in prison and provides for their removal to a mental hospital. On the other hand, the Mental Treatment Act which males provisions for the “management of mental hospitals in Uganda” unequivocally states that the Act does not apply to persons with disabilities in the criminal process (referred to as “criminal lunatics”).
 The result of the lack of coordination between the two acts is the existence of a legal gap as to what framework is applicable to offenders with mental or intellectual disabilities who are transferred to mental hospitals. 

Article 18 – Liberty of Movement and Nationality

1. States Parties shall recognize the rights of persons with disabilities to liberty of movement, to freedom to choose their residence and to a nationality, on an equal basis with others, including by ensuring that persons with disabilities: 

(a) Have the right to acquire and change a nationality and are not deprived of their nationality arbitrarily or on the basis of disability; 

(b) Are not deprived, on the basis of disability, of their ability to obtain, possess and utilize documentation of their nationality or other documentation of identification, or to utilize relevant processes such as immigration proceedings, that may be needed to facilitate exercise of the right to liberty of movement; 

(c) Are free to leave any country, including their own; 

(d) Are not deprived, arbitrarily or on the basis of disability, of the right to enter their own country. 

2. Children with disabilities shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by their parents. 

The Ugandan legal framework relevant to the protection and promotion of the right of persons with disabilities to liberty of movement, to freedom to choose their residence and to a nationality on an equal basis raises some concerns as to its compliance with the CRPD. 

Such concerns appear to be particularly significant with reference to the recognition of such rights to persons with disabilities who are not Ugandan citizens. Specifically, the Immigration Act lists “persons suffering from a mental disorders or a mental defective” as prohibited immigrants.
 Furthermore, the 2005 Citizenship and Immigration Control Bill lists “unsoundness of mind” as a condition forbidding acquisition of dual citizenship. Such provisions result in discriminatorily impacting the right of persons with mental and intellectual disabilities to citizenship and nationality on an equal basis with others, which are based including on the legal residence criterion.
 
In addition, some of the provisions of the Uganda Citizenship Act raise concern from the perspective of their compliance with article 12 of the CRPD, by virtue of presuming the legal incapacity of persons with mental and intellectual disabilities and requiring them to be represented by a guardian in the process of attribution and renunciation of Ugandan citizenship.
 
Restrictions on the election of legal domicile of persons with mental and intellectual disabilities are also contemplated in inheritance related procedures. Persons with mental and intellectual disabilities “cannot acquire a new domicile in any other way than by his or her domicile following the domicile of another person.

Article 19 – Living Independently and being included in the community

States Parties to this Convention recognize the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that: 
(a) Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement; 

(b) Persons with disabilities have access to a range of in-, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community; 

(c) Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs. 

The Uganda legal framework retracts from recognizing to all persons with disabilities the right to live in the community, to choose their place of residence and with whom to live as long as provisions legalizing the institutionalization of persons with mental and intellectual disabilities are maintained. Both article 23 (1) (f) of the Constitution and the Mental Treatment Act are constructed on the acceptance of deprivation of liberty of persons with mental and intellectual disabilities on the basis of their status – alone or in conjunction with other elements. 
On the other hand, while there are no specific provisions opposing the independent living of persons with other disabilities, the lack of a supportive framework makes it de facto difficult to achieve. 
Article 20 – Personal Mobility

States Parties shall take effective measures to ensure personal mobility with the greatest possible independence for persons with disabilities, including by: 
(a) Facilitating the personal mobility of persons with disabilities in the manner and at the time of their choice, and at affordable cost; 

(b) Facilitating access by persons with disabilities to quality mobility aids, devices, assistive technologies and forms of live assistance and intermediaries, including by making them available at affordable cost; 

(c) Providing training in mobility skills to persons with disabilities and to specialist staff working with persons with disabilities; 

(d) Encouraging entities that produce mobility aids, devices and assistive technologies to take into account all aspects of mobility for persons with disabilities. 

The PWD Act stipulates that “equipment relating to disabilities shall be exempted from tax, duties, surcharges or levies”.
 Draft Regulation 10 further specifies that import of materials/equipment is subject to tax exemption. No other provisions are contained in the PWD Act or other legislation and related to the positive duty of the State to take measures to ensure personal mobility of PWDs. Beside exemption of taxes on disability related equipment, other measures might be required in other sectors to make such mobility aids/devices/technologies available at an “affordable cost”.
 
Article 21 – Freedom of Opinion and Expression and Access to Information

States Parties shall take all appropriate measures to ensure that persons with disabilities can exercise the right to freedom of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and through all forms of communication of their choice, as defined in article 2 of the present Convention, including by: 

(a) Providing information intended for the general public to persons with disabilities in accessible formats and technologies appropriate to different kinds of disabilities in a timely manner and without additional cost; 

(b) Accepting and facilitating the use of sign languages, Braille, augmentative and alternative communication, and all other accessible means, modes and formats of communication of their choice by persons with disabilities in official interactions; 

(c) Urging private entities that provide services to the general public, including through the Internet, to provide information and services in accessible and usable formats for persons with disabilities; 

(d) Encouraging the mass media, including providers of information through the Internet, to make their services accessible to persons with disabilities; 

(e) Recognizing and promoting the use of sign languages. 

Article 41 of the Constitution recognizes the right of every citizen to access “information in the possession of the State or any other organ or agency of the State except where the release of the information is likely to prejudice the security or sovereignty of the State or interfere with the right to the privacy of any other person”. Article 21 of the PWD Act establishes the obligation of government at all levels to promote persons with disabilities’ access to information through the use of accessible format.
 The guarantees of the Act extend to all public institutions and at public functions. The provisions of the PWD Act must be read in conjunction with relevant provisions of the 2005 Access to Information Act, which makes specific reference to the duty of the service provider to “take reasonable steps to make the record available” in a format accessible by the person with disabilities “unless the making of the alternative format is considered outrageously expensive compared to the information required”.
 It appears that the clause is compatible with the undue burden limit to provision of reasonable accommodation. Furthermore, the Information Act includes the criteria of timeliness and no additional cost required by the CRPD.
 However, PWD Act unduly restricts the range of alternative formats in which the information must be provided, by the fact that it makes reference only to sign language and tactile.
 The potentials of informational and communication technology should be considered. 
In addition and significantly, the provisions of the PWD Act fall short from recognizing the use of alternate communication in official interactions, as requested by article 21 (b) of the CRPD. The promotion of sign language as a cultural objective in the Constitution of Uganda
 offers no guarantee in this sense. 
Under the PWD Act, public and private providers of communication services such as TV and telephones have the obligation to provide their services including in accessible forms of communication,
 in line with the CRPD. However, the PWD Act makes no reference to the duty of all mass media providers including internet providers to make their services accessible as provided for in the Convention.
Article 22 – Respect for Privacy

1. No person with disabilities, regardless of place of residence or living arrangements, shall be subjected to arbitrary or unlawful interference with his or her privacy, family, or correspondence or other types of communication or to unlawful attacks on his or her honour and reputation. Persons with disabilities have the right to the protection of the law against such interference or attacks. 

2. States Parties shall protect the privacy of personal, health and rehabilitation information of persons with disabilities on an equal basis with others. 

The Uganda Constitution stipulates the right of persons to “privacy of the person, home or other property”, and prohibits unlawful searches and interferences with a person’s home, correspondence, communication or other property.
 The PWD Act reaffirms the clause of the Constitution clarifying that “persons with disabilities including those living in institutions shall not be subjected to arbitrary or unlawful interference with their privacy”.
 Several legal provisions in the Ugandan framework which limit the right to privacy of persons with disabilities appear incompatible with the CRDP. Several of such provisions apply to persons with mental and intellectual disabilities admitted into mental hospitals and relate for example to supervised visiting rules and prohibition of “presents from visitors”. 
 Of concern are also provisions modifying rules on confidentiality of medical records as the ones identified in the draft HIV and AIDS Prevention and Control Bill, 2008.

Article 23 – Respect for Home and the Family
1. States Parties shall take effective and appropriate measures to eliminate discrimination against persons with disabilities in all matters relating to marriage, family, parenthood and relationships, on an equal basis with others, so as to ensure that: 

(a) The right of all persons with disabilities who are of marriageable age to marry and to found a family on the basis of free and full consent of the intending spouses is recognized; 

(b) The rights of persons with disabilities to decide freely and responsibly on the number and spacing of their children and to have access to age-appropriate information, reproductive and family planning education are recognized, and the means necessary to enable them to exercise these rights are provided; 

(c) Persons with disabilities, including children, retain their fertility on an equal basis with others. 

2. States Parties shall ensure the rights and responsibilities of persons with disabilities, with regard to guardianship, wardship, trusteeship, adoption of children or similar institutions, where these concepts exist in national legislation; in all cases the best interests of the child shall be paramount. States Parties shall render appropriate assistance to persons with disabilities in the performance of their child-rearing responsibilities. 

3. States Parties shall ensure that children with disabilities have equal rights with respect to family life. With a view to realizing these rights, and to prevent concealment, abandonment, neglect and segregation of children with disabilities, States Parties shall undertake to provide early and comprehensive information, services and support to children with disabilities and their families. 

4. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. In no case shall a child be separated from parents on the basis of a disability of either the child or one or both of the parents. 

5. States Parties shall, where the immediate family is unable to care for a child with disabilities, undertake every effort to provide alternative care within the wider family, and failing that, within the community in a family setting. 

The Ugandan legal framework is in line with the Convention for what concerns the right of persons with disabilities in relation to marriage, family and parenthood. In fact, article 36 of the PWD Act recognizes the right of persons with disabilities to marry and found a family and to decide the number of spacing of children. Reference to reproductive health services for women with disabilities is contained in article 8 “Special Health Services” of the PWD Act. The PWD Act also recognizes the right of persons with disabilities to guardianship, trusteeship and adoption of children
 and provides for supportive child care services
 to render appropriate assistance to persons with disabilities in the performance of their child rearing responsibilities.
 In this area, in fact, the PWD Act establishes higher standards than the Convention in the area of sexual relationships, by stating the right of persons with disabilities to “experience his or her sexuality and to have sexual or other intimate relationship”,
 with the notable exception of women with mental and intellectual disabilities discussed in previous section of this report “women and disabilities”. 
The right of children with disabilities not to be separated from their parents is also recognised in the Act, in line with article 4 of the Children Act, the Constitution
 and the Convention. The criterion of the best interest of the child is expressively referred to in the Constitution and Children Act as paramount in decisions of separation, in accordance with the Convention. 
Article 24 – Education
1. States Parties recognize the right of persons with disabilities to education. With a view to realizing this right without discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive education system at all levels and life long learning directed to: 

(a) The full development of human potential and sense of dignity and self-worth, and the strengthening of respect for human rights, fundamental freedoms and human diversity; 

(b) The development by persons with disabilities of their personality, talents and creativity, as well as their mental and physical abilities, to their fullest potential; 

(c) Enabling persons with disabilities to participate effectively in a free society. 

2. In realizing this right, States Parties shall ensure that: 

(a) Persons with disabilities are not excluded from the general education system on the basis of disability, and that children with disabilities are not excluded from free and compulsory primary education, or from secondary education, on the basis of disability; 

(b) Persons with disabilities can access an inclusive, quality and free primary education and secondary education on an equal basis with others in the communities in which they live; 

(c) Reasonable accommodation of the individual's requirements is provided; 

(d) Persons with disabilities receive the support required, within the general education system, to facilitate their effective education; 

(e) Effective individualized support measures are provided in environments that maximize academic and social development, consistent with the goal of full inclusion. 

3. States Parties shall enable persons with disabilities to learn life and social development skills to facilitate their full and equal participation in education and as members of the community. To this end, States Parties shall take appropriate measures, including: 

(a) Facilitating the learning of Braille, alternative script, augmentative and alternative modes, means and formats of communication and orientation and mobility skills, and facilitating peer support and mentoring; 

(b) Facilitating the learning of sign language and the promotion of the linguistic identity of the deaf community; 

(c) Ensuring that the education of persons, and in particular children, who are blind, deaf or deafblind, is delivered in the most appropriate languages and modes and means of communication for the individual, and in environments which maximize academic and social development. 

4. In order to help ensure the realization of this right, States Parties shall take appropriate measures to employ teachers, including teachers with disabilities, who are qualified in sign language and/or Braille, and to train professionals and staff who work at all levels of education. Such training shall incorporate disability awareness and the use of appropriate augmentative and alternative modes, means and formats of communication, educational techniques and materials to support persons with disabilities. 

5. States Parties shall ensure that persons with disabilities are able to access general tertiary education, vocational training, adult education and lifelong learning without discrimination and on an equal basis with others. To this end, States Parties shall ensure that reasonable accommodation is provided to persons with disabilities. 

The legal framework protecting the right to education of persons with disabilities essentially consists of the integration of three statutes: 
a) The 1996 Children Act, which requires parents and State to afford children with disabilities equal opportunities in education, subject to progressive realisation;
 
b) The Universities and Other Tertiary Institutions Act, as amended; and:

c) Part II of the PWD Act. 
A 1995 Act, furthermore, established the Uganda National Institute of Special Education, mandated with the functions of training education personnel in special needs education, conducting research, developing materials and so on.
 
The PWD Act prohibits discrimination against persons with disabilities in education. Section 6 foresees and outlaws various conducts of direct discrimination against persons with disabilities, both in access as well as during education. The Act, however, falls short from addressing indirect discrimination and in particular makes no reference to the duty to provide “reasonable accommodation of the individual requirements” required by the Convention.
 As a result, the notion of forbidden conducts of discrimination in education provided for by the PWD Act is more limited than the notion of discrimination required for compliance with the Convention.

In addition, it should also be noted that the right of persons with disabilities to inclusive education does not find unequivocal recognition in the PWD Act or in any other legislation. In this line, inclusive education is “encouraged” but still the establishment of “special schools and unites, where inclusive education is not possible” is permitted.
 This formulation appears to fall short of the Convention which requires States to “ensure an inclusive education at all levels”,
 subject to progressive realization as all economic, social and cultural rights. The draft PWD Regulations appear instrumental in furthering inclusive education by linking the prohibition to discriminate against persons with disabilities in admission
 to the duty to “provide an inclusive education environment”.
 However, no mention is made in the PWD Act or Regulations to the requirement to offer persons with disabilities in education appropriate “individualized supported measures” as requested for by the Convention.

Article 25 – Health

States Parties recognize that persons with disabilities have the right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability. States Parties shall take all appropriate measures to ensure access for persons with disabilities to health services that are gender-sensitive, including health-related rehabilitation. In particular, States Parties shall: 

(a) Provide persons with disabilities with the same range, quality and standard of free or affordable health care and programmes as provided to other persons, including in the area of sexual and reproductive health and population-based public health programmes; 

(b) Provide those health services needed by persons with disabilities specifically because of their disabilities, including early identification and intervention as appropriate, and services designed to minimize and prevent further disabilities, including among children and older persons; 

(c) Provide these health services as close as possible to people's own communities, including in rural areas; 

(d) Require health professionals to provide care of the same quality to persons with disabilities as to others, including on the basis of free and informed consent by, inter alia, raising awareness of the human rights, dignity, autonomy and needs of persons with disabilities through training and the promulgation of ethical standards for public and private health care; 

(e) Prohibit discrimination against persons with disabilities in the provision of health insurance, and life insurance where such insurance is permitted by national law, which shall be provided in a fair and reasonable manner; 

(f) Prevent discriminatory denial of health care or health services or food and fluids on the basis of disability. 

In the Ugandan Constitution, the right to health is not contained in Chapter IV “Bill of Rights” but in Section XIV of the Preamble to the Constitution as an economic and social objective. The Constitution’s formulation that “all Ugandans enjoy rights and opportunities and access to (…) health services” does not appear to be as comprehensive as required by the corresponding international human rights law provisions. Uganda has no bill related to the right to health for instance a Patient’s Bill of rights and many critical laws in the health sector remain pending, such as the Mental Health Bill, Environmental Health Bill, Health Services Bill, Uganda National Health Research Bill, Uganda Medicines Control Authority Bill, Pharmacy Practice and Profession Bill and HIV/AIDS bill. 
The PWD Act recognises the right of persons with disabilities to enjoy the same rights with other members of the public in all health institutions including general medical care.
 Furthermore, the Act makes reference to promotion of “special health services” required by persons with disabilities, including reproductive services, in line with the Convention. The absence of general health legislation, however, represents a challenge in the implementation of the right to health of persons with disabilities.  
A specific area where careful consideration might be required is the area of free and informed consent to treatment, which should guide all medical intervention including vis-à-vis persons with disabilities. While it should be noted that this legal vacuum characterises the overall health system in the absence of a statute on the right to health outlining patients’ rights, the right of persons with disabilities to receive medical care on the basis of their free and informed consent should be recognised in law on an equal basis with others.
 In the specific case of person with mental and intellectual disabilities, the provisions of the Mental Treatment Act appear in direct conflict with the recognition operated by the PWD Act that persons with disabilities enjoy the same rights with other members of the public in health, by virtue of legitimizing forced treatment.
 

Article 26 – Habilitation and Rehabilitation

1. States Parties shall take effective and appropriate measures, including through peer support, to enable persons with disabilities to attain and maintain maximum independence, full physical, mental, social and vocational ability, and full inclusion and participation in all aspects of life. To that end, States Parties shall organize, strengthen and extend comprehensive habilitation and rehabilitation services and programmes, particularly in the areas of health, employment, education and social services, in such a way that these services and programmes: 

(a) Begin at the earliest possible stage, and are based on the multidisciplinary assessment
 of individual needs and strengths; 

(b) Support participation and inclusion in the community and all aspects of society, are voluntary, and are available to persons with disabilities as close as possible to their own communities, including in rural areas. 

2. States Parties shall promote the development of initial and continuing training for professionals and staff working in habilitation and rehabilitation services. 

3. States Parties shall promote the availability, knowledge and use of assistive devices and technologies, designed for persons with disabilities, as they relate to habilitation and rehabilitation. 

The PWD imposes the obligation on Government to adopt measures of rehabilitation of persons with disabilities, to enhance their participation in society, the establishment of medical rehabilitation programs in health services, further education in rehabilitation and training, and develop vocational rehabilitation measures to enable persons with disabilities to compete in the labour market.
 Of concern is draft Regulation 14, which assign to the ministry responsible for disability affairs to set up, equip and maintain vocational training institutions for persons with disabilities. It appears that such norm might be in conflict with the requirement of the Convention to “ensure an inclusive education system at all level and life long learning” in which “reasonable accommodation of the individual’s requirements is provided”.
 
The Act contains no reference to “habilitation” services and in fact focuses on helping persons with disabilities to “regain”
 functional ability.
Article 27 – Work and Employment
1. States Parties recognize the right of persons with disabilities to work on an equal basis with others; this includes the right to the opportunity to gain a living by work freely chosen or accepted in a labour market and work environment that is open, inclusive and accessible to persons with disabilities. States Parties shall safeguard and promote the realization of the right to work, including for those who acquire a disability during the course of employment, by taking appropriate steps, including through legislation, to, inter alia: 

(a) Prohibit discrimination on the basis of disability with regard to all matters concerning all forms of employment, including conditions of recruitment, hiring and employment, continuance of employment, career advancement and safe and healthy working conditions; 

(b) Protect the rights of persons with disabilities, on an equal basis with others, to just and favourable conditions of work, including equal opportunities and equal remuneration for work of equal value, safe and healthy working conditions, including protection from harassment, and the redress of grievances; 

(c) Ensure that persons with disabilities are able to exercise their labour and trade union rights on an equal basis with others; 

(d) Enable persons with disabilities to have effective access to general technical and vocational guidance programmes, placement services and vocational and continuing training; 

(e) Promote employment opportunities and career advancement for persons with disabilities in the labour market, as well as assistance in finding, obtaining, maintaining and returning to employment; 

(f) Promote opportunities for self-employment, entrepreneurship, the development of cooperatives and starting one's own business; 

(g) Employ persons with disabilities in the public sector; 

(h) Promote the employment of persons with disabilities in the private sector through appropriate policies and measures, which may include affirmative action programmes, incentives and other measures; 

(i) Ensure that reasonable accommodation is provided to persons with disabilities in the workplace; 

(j) Promote the acquisition by persons with disabilities of work experience in the open labour market; 

(k) Promote vocational and professional rehabilitation, job retention and return-to-work programmes for persons with disabilities. 

2. States Parties shall ensure that persons with disabilities are not held in slavery or in servitude, and are protected, on an equal basis with others, from forced or compulsory labour. 

Several aspects of the normative framework on work and employment deserve consideration. These comments should also be read in conjunction with the comments provided in the area of equality and non discrimination, with specific attention to the failure of the framework to regulate reasonable accommodation as an element of the notion of discrimination. This section will examine in particular the Employment Act and the PWD Act. 
The PWD Act and the Employment Act both address disability based discrimination in employment. The two Acts are however in conflict, by virtue of the fact that they establish contradictory systems for what concerns: a) subjects covered; and b) conducts amounting to unlawful discrimination. It is recommended that the laws be harmonized and that the standards included are made compliant with the Convention, in particular in the following areas: 
· Both laws’ identification as to who are the subjects entitled to protection from discrimination in employment as persons with disabilities are problematic. As illustrated in previous sections of this report, the PWD Act’s definition based on limitation of “daily activities” and “environmental barriers”
 unduly limits the subjects entitled to protection as persons with disabilities. On the other hand, the definition contained in the Employment Act focuses largely on medical conditions, without reference to society’s perceptions.
 In this sense, it appears that such definition does not fully express the purpose of discrimination law, which is to prevent people being treated unfairly because of stereotypes and stigmata. For such reasons, both definitions should be made in accordance with the Convention. 
· Of concern is the understanding of unlawful discrimination in employment contained in the Employment Act, which only covers conducts of direct discrimination and in the course of employment. On the other hand, the PWD Act contains in article 12 “prohibition of discrimination in employment” both direct as well as indirect discrimination conducts. The Convention requires a much broader definition of discrimination, which “includes all forms of discrimination, including the denial of reasonable accommodation.
 Both Acts need to be revised to unequivocally clarify that prohibition of discrimination in employment covers not only direct and indirect discrimination, but also a failure to provide reasonable accommodation. 
· The PWD Act contains a single indirect reference to the duty to provide reasonable accommodation in article 12 (2) (g) which sets out the procedure to legally dismiss or terminate a person with disabilities’ employment for unsatisfactory performance. Yet, the PWD Act contains no explanation as to what the duty to reasonably accommodate indeed entails. Some conducts amounting to accommodation are introduced in the PWD draft Regulations, yet, the concept would benefit from a closer definition so to avoid misinterpretation. In particular, the duty to accommodate as presented in the Regulations finds no limit in the concept of “disproportionate” or “undue burden” and it is not linked to discrimination. 
· The Convention requires States Parties to promote the right to work and employment of PWD by adopting a wide range of appropriate policies and measures
, but does not ultimately clarify the type of affirmative action programs as required by the Convention The PWD Act includes affirmative action measures, for example by providing tax exemptions to employers for work carried out to make premises accessible
 and tax reduction for employing more than 10 persons with disabilities.
 However, the quota system of employment of persons with disabilities provided for in article 13 (2) of the PWD Act remains unaddressed by the Regulations. Equally, there is no provision in the Act or regulations implementing the Convention’s obligation to “employ persons with disabilities in the public sector”.
 It should be noted that, if a quota system is indeed to be established, it is of paramount importance that specific attention be dedicated to its enforcement mechanism. On the other hand, the PWD Act and Regulations do not include any measure to promote self-employment of persons with disabilities, including by extending the tax exemptions of reductions already provided to employers to such subjects. As far as vocational training is concerned, Regulation No. 14 does not unequivocally gives effect to the right of persons with disabilities to have effective access to general vocational and training programs, 
 but establishes specialized “vocational training institutions for persons with disabilities”, under the responsibility of the Ministry responsible for Disability.
 The establishment of separate vocational and training programs can further social exclusion and does not promote the integrated approach required by the Convention. Persons with disabilities should be enabled to effectively participate in programs for the general population. 
· For reference, while not required by international human rights standards, numerous countries have adopted legislation allowing for a reversal of the burden of proof in employment discrimination cases.
 Such reversal serves the function of making discrimination law effective in consideration of the difficulties connected to actively proving discrimination.

· Article 43 (1) of the PWD Act establishes that a contravention of any of the provisions of the Act shall lead to a fine and clarifies the existence of alternative fora when the same act/omission constitute an offence both under the PWD Act and Regulations and another law.
 Given the discrepancies in forbidden conducts and in subjects enjoying protection under the two Acts, there is a concern that the legal protection offered might not be effective and the remedies offered inadequate, also in consideration of the limited sanction system available for conducts establishes as offences by the PWD Act and Regulations. 
Article 28 – Adequate Standard of Living and Social Protection
1. States Parties recognize the right of persons with disabilities to an adequate standard of living for themselves and their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions, and shall take appropriate steps to safeguard and promote the realization of this right without discrimination on the basis of disability. 

2. States Parties recognize the right of persons with disabilities to social protection and to the enjoyment of that right without discrimination on the basis of disability, and shall take appropriate steps to safeguard and promote the realization of this right, including measures: 

(a) To ensure equal access by persons with disabilities to clean water services, and to ensure access to appropriate and affordable services, devices and other assistance for disability-related needs; 

(b) To ensure access by persons with disabilities, in particular women and girls with disabilities and older persons with disabilities, to social protection programmes and poverty reduction programmes; 

(c) To ensure access by persons with disabilities and their families living in situations of poverty to assistance from the State with disability-related expenses, including adequate training, counselling, financial assistance and respite care; 

(d) To ensure access by persons with disabilities to public housing programmes; 

(e) To ensure equal access by persons with disabilities to retirement benefits and programmes. 

Among the objectives of the PWD Act is to “encourage all sectors of government and community to promote and include disability issues into all economic, political, and social development policies and programs”.
 The PWD Act further makes reference to the Government’s obligation to provide supportive social services to person with disabilities through assistive devices including personal services, specialized training, counseling and child care.
 Persons with disabilities are furthermore protected from discrimination in services by both the Constitution as well as the PWD Act.
 
In Uganda, financial support for persons with disabilities takes place through two schemes: 

a) Disability related benefits are payable under the 1985 National Social Security Fund Act
 to a member of the fund who become fully or partially incapacitated to work because of a physical or mental disability.
 Income support is however only payable to a person who has contributed to the Fund, through payment of a share of his/her salary or voluntary contribution. 
b) The 2000 Workers’ Compensation Act requires employers of workers who are injured or disabled through industrial accidents to pay a sum of money as compensation.
 
It should be noted in fact that Constitutional provisions related to welfare and maintenance of sectors of population only focus on the aged,
 in line with the Preamble of the Constitution that only makes reference to “pension and retirement benefits” among its economic and social objectives”.
 No reference to person with disabilities is contained in the National Housing and Corporation Act, whose duty is “to provide or assist in providing housing accommodation for citizens of Uganda at an economical cost”.
  
Article 29 – Participation in Political and Public Life

States Parties shall guarantee to persons with disabilities political rights and the
 opportunity to enjoy them on an equal basis with others, and shall undertake to: 

(a) Ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with others, directly or through freely chosen representatives, including the right and opportunity for persons with disabilities to vote and be elected, inter alia, by: 

(i) Ensuring that voting procedures, facilities and materials are appropriate, accessible and easy to understand and use; 

(ii) Protecting the right of persons with disabilities to vote by secret ballot in elections and public referendums without intimidation, and to stand for elections, to effectively hold office and perform all public functions at all levels of government, facilitating the use of assistive and new technologies where appropriate; 

(iii) Guaranteeing the free expression of the will of persons with disabilities as electors and to this end, where necessary, at their request, allowing assistance in voting by a person of their own choice; 

(b) Promote actively an environment in which persons with disabilities can effectively and fully participate in the conduct of public affairs, without discrimination and on an equal basis with others, and encourage their participation in public affairs, including: 

(i) Participation in non-governmental organizations and associations concerned with the public and political life of the country, and in the activities and administration of political parties; 

(ii) Forming and joining organizations of persons with disabilities to represent persons with disabilities at international, national, regional and local levels. 

The Ugandan Constitution recognizes in article 59 the right to vote of every citizen above 18 years of age. Article 38 recognizes the right of every Uganda citizen to participate in the affairs of government, individually or through his or her representatives in accordance with law. Article 80 regulates “qualifications and disqualifications of members of Parliament”. 

The framework recognizes political rights to persons with disabilities, but not to persons with mental and intellectual disabilities. The clause contained in article 54 (1) of the 1995 Electoral Law which prevented persons of “unsound mind” from voting
 is not any longer present in the more recent Electoral Commission Act.
 On the other hand, persons with mental and intellectual disabilities are excluded from standing for election as members of parliament by both the Constitution and the Parliamentary Elections Act.
 Similarly, persons who “have been adjudged or declared” to be of unsound mind cannot run as councillors in local government elections.
 These provisions directly contradict the requirement of the Convention that persons with disabilities participate in political life on an equal basis with others, including the right to be elected.

Article 59 (4) of the Constitution of Uganda provides that “Parliament shall make laws to provide for the facilitation of citizens with disabilities to register and vote”. The 2005 Parliamentary Elections Act contains provisions making a general reference to the opportunity “as far as possible” to locate polling stations in areas of convenient access “such as to facilitate access by persons with disabilities and the aged”,
 but contains no provision aimed at ensuring accessibility to materials, in line with the Convention. In the case of voters who are visually disabled, for example, the Act provides for assistance in fixing the mark to be provided to such person by a person of his or her choice.
 The Convention does not rule out that persons with disabilities might at their request be allowed assistance in voting by a person of their choice, but requires States to protect the right of persons with disabilities to vote by secret vote,
 which is also recognised in article 68 of the Constitution of Uganda. A similar provision stipulating the right of PWDs to vote by secret ballot is also contained in the PWD Act.
 The Parliamentary Elections Act provisions must be read together with the PWD Act provisions on participation of persons with disabilities in public life, on accessibility, right to auxiliary aid or services, and access to information.  
The Constitution of Uganda provides that Parliament consist including of a certain number of representatives of persons with disabilities as the law might determine.
The Parliamentary Elections Act establishes such number at five, of which one at least a woman.
 This affirmative action approach to political representation of persons with disabilities represents a higher standard of protection than required by the Convention. 
Article 30 – Participation in cultural life, recreation, sport and leisure
1. States Parties recognize the right of persons with disabilities to take part on an equal basis with others in cultural life, and shall take all appropriate measures to ensure that persons with disabilities: 

(a) Enjoy access to cultural materials in accessible formats; 

(b) Enjoy access to television programmes, films, theatre and other cultural activities, in accessible formats; 

(c) Enjoy access to places for cultural performances or services, such as theatres, museums, cinemas, libraries and tourism services, and, as far as possible, enjoy access to monuments and sites of national cultural importance. 

2. States Parties shall take appropriate measures to enable persons with disabilities to have the opportunity to develop and utilize their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of society. 

3. States Parties shall take all appropriate steps, in accordance with international law, to ensure that laws protecting intellectual property rights do not constitute an unreasonable or discriminatory barrier to access by persons with disabilities to cultural materials.

4. Persons with disabilities shall be entitled, on an equal basis with others, to recognition and support of their specific cultural and linguistic identity, including sign languages and deaf culture.

5. With a view to enabling persons with disabilities to participate on an equal basis with others in recreational, leisure and sporting activities, States Parties shall take appropriate measures: 

(a) To encourage and promote the participation, to the fullest extent possible, of persons with disabilities in mainstream sporting activities at all levels; 

(b) To ensure that persons with disabilities have an opportunity to organize, develop and participate in disability-specific sporting and recreational activities and, to this end, encourage the provision, on an equal basis with others, of appropriate instruction, training and resources; 

(c) To ensure that persons with disabilities have access to sporting, recreational and tourism venues;

(d) To ensure that children with disabilities have equal access with other children to participation in play, recreation and leisure and sporting activities, including those activities in the school system; 

(e) To ensure that persons with disabilities have access to services from those involved in the organization of recreational, tourism, leisure and sporting activities. 

The PWD Act makes specific provisions on the rights of persons with disabilities to take part in sport and recreational activities, including mainstream, in line with the Convention, in its article 30. Specific provisions on the right to take part in cultural life are contained in article 38, with the shortfall that the PWD Act makes no reference to persons with disabilities’ right to access cultural activities in accessible formats.

Prepared by OHCHR, August 2008 
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� Constitution, article 33 “Rights of women”. “(1) Women shall be accorded full and equal dignity of the person with men. (2) The State shall provide the facilities and opportunities necessary to enhance the welfare of women to enable them to realise their full potential and advancement. (3) The State shall protect women and their rights, taking into account their unique status and natural maternal functions in society.  (4) Women shall have the right to equal treatment with men and that right shall include equal opportunities in political, economic and social activities. (5) Without prejudice to article 32 of this Constitution, women shall have the right to affirmative action for the purpose of redressing the imbalances created by history, tradition or custom.
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� Land Act, Chapter 222, article 57 (2) (b) 


� Trial on Indictment, Chapter 23, First Schedule, The Assessors Rules, No.  2


� Administration of  Estates of Persons of Unsound Mind, Chapter 155, article 10 (1) (b)


� Succession Act, chapter 162, article 36


� PWD Act, article 25(3)(b)
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� PWD Act, article 25 
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� Evidence Act, article 118
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� These include several rights guaranteed by the International Covenant on Civil and Political Rights, to which Uganda is a party. 


� For a full review of the matter, refer to OHCHR Uganda paper “The Civil Commitment of Persons with Mental and Intellectual Disabilities in Uganda”, August 2008 


� Trial on Indictment, article 45 (3) 


� Trial on Indictment, article 48 (2) 
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� The International Covenant on Civil and Political Rights (ICCPR) is available at: http://www2.ohchr.org/english/law/ccpr.htm


� The Convention against Torture, and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) is available at: http://www2.ohchr.org/english/law/cat.htm
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� PWD Act, article 34 (2)
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� MTA, article 13
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� Uganda Citizenship Act, chapter 65, article 1 (3) and 5 


� Succession Act, chapter 162, article 17


� PWD Act, article 7 (2) 


� CRPD, article 20 (a) and (b) 


� PWD Act, article 21 (1) (a) and (b) 


� Access to Information Act, article 20(5) “access and forms of access” 


“Where a person with a disability is prevented by that disability from reading, viewing or listening to the record concerned in the form in which it is held by the public body concerned, the information officer shall, if that person so requests, take reasonable steps to make the record available in a form in which it is capable of being read, viewed or heard by that person.


(6) Where access to a record is to be given to a person with a disability and the person requests that access to be given in an alternative format, a copy of the record shall be given in an alternative format -


(a) immediately, if the record exists in the alternative format that is acceptable to that person; or


(b) Within a reasonable period to allow the public body to prepare or cause to be prepared the alternative format, unless the making of the alternative format is considered outrageously expensive compared to the information required.


(7) Where a record is made available in accordance with subsection (5), the person shall not be required to pay an access fee which is more than the fee which that person would have been required to pay, but for the disability.


(8) Where a record is made available in terms of this section to a person for inspection, viewing or hearing, that person may make copies of, or transcribe the record using his or her equipment, unless to do so would.


(a) interfere unreasonably with the effective administration of the public body concerned;


(b) be detrimental to the preservation of the record; or


(c) Amount to an infringement of copyright not owned by the State or the public body concerned.


� CRPD, article 21 (a)
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� Constitution, Preamble, XXIV Cultural Objectives 


� PWD Act, article 21 (2) (a) and (b)


� Constitution, article 27


� PWD Act, article 35


� The MTA,  Rules, 3 and 5


� Draft HIV and AIDS Prevention and Control Bill,  Section 12 (1), ‘A person incapable of giving informed consent may be tested for HIV and AIDS and the test results may be identified with that person, if his or her parent, guardian, caretaker or agent gives informed consent after discussion of the implications of the test with a medical practitioner or other qualified person during pre-test counseling’; Section 12 (2), ‘For purposes of subsection (1) a person is incapable of giving informed consent if he or she is:  (a)......(b) of unsound mind  (c) ........(d) under such disability as would render one incapable of giving consent’; Section  15 (1), ‘The results of an HIV test shall be confidential and shall only be released to the tested person’; Section 15 (2),’ Notwithstanding subsection (1), the results of an HIV and AIDS test may be released to; (c) a legal guardian of a person of unsound mind tested (e) the person who consented to the test .....’; Section 16 (2),’ Where a medical practitioner is of the opinion that a person who undertook the HIV test, has a disability by reason of which the person appears incapable of giving consent, with the written consent, he or she may disclose information to the following persons; (i) a legal guardian of that person (ii) a partner of that person (iii) a parent of that person (iv) an adult offspring of that person (v) a person being approved by the Minister, who is directly involved in the treatment of that person (vi) for the purpose of an epidemiological study or research authorized by the Minister  (vii) a court where the information contained in the medical records is directly relevant to the proceedings before court (viii) if the person to whom the information relates.’
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� CRPD, article 24 (1) 


� Draft Regulations, No. 4 (2) 


� Draft Regulations, No. 4 (3) 


� CRPD, article 24 (2) (d) and (e)


� PWD Act, article 7 (1) 


� While this paper does not examine executive policies and plan, it should be noted that the Health Sector Strategic Plan II acknowledges the problem of access to health care by PWDs. 


� MTA, article 13


� PWD Act, articles 10 and 11


� CRPD, article 24 (1) and (2) (c)


� PWD Act, article 10 (a) 


� PWD Act 


� The 2006 Employment Act provides a list of conditions that amount to disability. These conditions are listed as: a) physical disability or impairment; b) physical illness; c) psychiatric illness; d) intellectual or psychological disability or impairment; e) loss or abnormality of physiological, psychological or anatomical structural functions; f) reliance on  guide dog, wheelchair or any other remedial means; g) presence in the body of organisms capable of causing illness.� Article 6 the Act forbids discrimination in employment, which it defines as “any distinction, exclusion or preference made on the basis of (…) disability which has the effect of nullifying the treatment of a person in employment or occupation, or of preventing an employee from obtaining any benefit under a contract of service”.


� CRPD, article 2 “definitions” 


� Article 27 (1) (h)


� Article 13 (b) and (c) 


� Article 17
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� Regulation 14 (1) 


� See for example EU Council Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation
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� PWD Act article 43 (3)  


� PWD Act, article 3 (e)


� PWD Act, article 28 “Right to Supportive Services”


� For reference see section on “Equality and non Discrimination”
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� National Social Security Fund, chapter 222, art 22
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� National Housing and Corporation Act, Chapter 313, article 3 (2)


� The Electoral Law, article 54 (1) read “the following persons might be registered as voters and their names might remain in the voters registers and voters roll in their respective polling divisions but shall not be qualified to and shall not vote at an election …(b) every person whose liberty of movement is lawfully restrained or who is lawfully deprived of management of his or her property by reasons of being of unsound mind”    
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