Comments on Philippines Draft Mental Health Act

1. The World Network of Users and Survivors of Psychiatry (WNUSP), the peak international organization representing persons with psychosocial disabilities, has recommended repealing all mental health laws, because they promote a medical model of disability and violate human rights of persons with psychosocial disabilities, in particular the right to non-discrimination and equal protection of the laws, legal capacity, liberty, physical and mental integrity, freedom from torture and cruel, inhuman or degrading treatment or punishment, and the right to live in the community.

2. On terminology:  WNUSP prefers the term “users and survivors of psychiatry” and, in the disability context, “persons with psychosocial disabilities.”  The distinctions among “mental disorder,” “mental illness,” etc. are faulty and irrelevant.  See the enclosed paper on terminology of psychosocial disability for further reference.  However, in commenting on the Mental Health Act, I will use its terminology at times for convenience.

3. The draft Mental Health Act promotes a medical model of disability rather than the social model upheld by the Convention on the Rights of Persons with Disabilities.  To speak of “the mentally impaired,” the “burden… attributable to mental health problems and mental disorders,” and the characterization of “mental disorder” as “recognizable changes… brought about by neurobiological… causes” (which lacks a proper scientific basis) all reflect a model of mental health that the worldwide movement of users and survivors of psychiatry has rejected.  

It is, furthermore, a model that has gained ascendancy despite evidence of better outcomes for persons with psychosocial disabilities in developing countries that had less well developed mental health systems, compared with developed countries that used medical model treatments such as neuroleptic drugs.  Before adopting a model that has caused untold problems where it was first developed, countries should pay attention to the criticisms of that model and alternatives to it.  A useful resource is the book entitled “Alternatives Beyond Psychiatry,” edited by Peter Lehmann and Peter Stastny, available through the Internet.

While some of the policy issues in the Act are beyond my expertise (such as the different types of services to be provided at various levels of care), I would caution against medical-model services being the default at all levels.  It is not only a matter of institutional vs. community-based care, but also the assumptions about normality and deviance that pathologize certain experiences as “mental disorder”.  You may be interested to know that people who hear voices, people who self-injure, people who experience paranoia, etc., have written and can consult on what is helpful and what is harmful to them.

4. The Convention on the Rights of Persons with Disabilities (CRPD) supersedes any previous standards to the extent of conflict, in particular the heavily criticized Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care (MI Principles), as stated by the UN Secretariat for the CRPD.  The MI Principles should not be used as a basis for any legislation.

In particular, the CRPD provides that all persons with disabilities have the right to enjoy legal capacity on an equal basis with others, that is to say, the right to make one’s decisions (Article 12).  One aspect of legal capacity is the exercise of free and informed consent in health care, which is also required on an equal basis for persons with disabilities (Article 25).  These provisions mean that persons with disabilities cannot be subjected to forced medical treatments, in mental health or other settings, contrary to various provisions of the MI Principles (in particular, principle 11).  

Furthermore, the CRPD guarantees the right to liberty on an equal basis with others, such that disability may not justify a deprivation of liberty.  This means that persons with disabilities cannot be deprived of liberty for care or treatment, including in mental health settings, or based on a perception of danger to oneself or others.  If there is a real danger to the community from any person, the danger should be addressed by law enforcement or other mechanisms that focus on actual conduct and not on disability.  This too conflicts with the MI Principles (such as principle 16).

5. I have been asked to comment on a few particular sections.  Regarding section 2, the definition of discrimination:

The adoption of special measures to protect the rights or secure the advancement of persons with mental illness may or may not be discriminatory.  Measures such as affirmative action in employment would not be discriminatory, however measures that deprive a person or liberty or the right to decide where and with whom to live, or other fundamental rights protected in the CRPD, would constitute discrimination even if they were motivated by a desire to protect the rights or secure the advancement of persons with mental illness.  

6. Regarding section 3B, personal representative:

The provision for a personal representative may contradict CRPD Article 12, which guarantees to persons with disabilities the right to enjoy legal capacity on an equal basis with others.  

A personal representative who is chosen and authorized by the person with a disability, such as an attorney or an agent, can be a supportive measure in exercising legal capacity, just as it is for non-disabled persons.  So long as the person with a disability has the ultimate right of decision and the authority to direct the attorney or agent, there is no conflict with legal capacity.

However, if a court or other third party has the authority to designate or impose a personal representative, against the will of the person with a disability, or of the personal representative has the authority to make decisions against the will of the person with disability, Article 12 is violated.

7. Regarding section 6, fundamental rights.

Regarding 6A:

A “determination that a person has a mental disorder or illness” must not be a matter with implications for the person’s legal status, rights or obligations.  This constitutes discrimination based on disability, contrary to the CRPD.  Psychiatric diagnosis may be offered to a person but not imposed against the person’s will.  Like any other health-related care or services, such diagnosis is only useful to the extent that it is acceptable to the person and fits within his or her individual and cultural belief system.  It must be remembered that psychiatric diagnoses are not established to have any basis in physical pathology and have only statistical validity, thus they remain controversial and value-laden.

Regarding 6C:

There should be no exceptions to confidentiality or privacy of records, see CRPD Article 22.

Regarding 6F:

In the mental health context, the use of restrictive environments and intrusive treatments, and the concern for physical safety of others as a determinant of an individual’s most suitable treatment, violates the CRPD and the universal prohibition of torture and ill treatment.  

If it is meant to ensure that non-invasive measures will always be suggested before invasive ones, such as non-drug counseling in preference to use of drugs, this should be rephrased to reflect the more general health-related principle of a preference for non-invasive and holistic alternatives.  Otherwise in its current form, it suggests that deprivation of liberty, restraints, forced drugging and electroshock, etc. are permissible, contrary to CRPD.  The reference to physical safety of others should be eliminated.

Regarding 6G:

Exceptions to free and informed consent are not permissible under the CRPD and other universal human rights guarantees.  The conditions specified in 6G amount to discrimination based on disability:  disability-based detention (being held as an involuntary patient) and deprivation of legal capacity (determination that a person “lacks the capacity to give or withhold informed consent”), contrary to CRPD Articles 14 and 12.  

Article 12 gives all people with disabilities the right to make their own decisions, with no leeway for a court to decide otherwise, and also requires that support be provided when needed to exercise this right.  Therefore, instead of exceptions to free and informed consent, there should be an entitlement to have support in making health care decisions, when support is so desired.  Support must be independent of the health care provider and respect the will and preferences of the person.

Regarding 6H:

Major medical and surgical procedures, like other treatments, may only be given with the prior free and informed consent of the person concerned.  Certain medical and surgical procedures used in psychiatry, such as electroshock and psychosurgery, have been discredited and should not be used.

Regarding 6N:

Deprivation of liberty based on disability, as provided for in this section, violates CRPD Article 14.

Regarding 6O:

Access to information may not be restricted based on disability or paternalistic considerations.  A person’s health records, including mental health records, should be considered the property of the person.  CRPD Article 22 requires that the privacy of personal, health and rehabilitation information of persons with disabilities be protected on an equal basis with others.

Regarding concluding paragraph:

The broad limitation of a person’s exercise of rights contradicts the purpose and principles of the CRPD (Articles 1 and 3) as well as the guarantees of equality and non-discrimination generally and in the exercise of all human rights and fundamental freedoms (CRPD Articles 4 and 5). 

8. The CRPD requirements, which apply universal fundamental human rights to persons with disabilities based on equality and non-discrimination, provide a framework within which questions and concerns about psychosocial disability can be resolved.  Persons who are threatening violence should be dealt with in such a way as to prevent violence from taking place, while still recognized as human beings and treated with full respect for their inherent dignity.  Persons with disabilities should not be treated any differently than others in this situation, except that accommodation for the disability should be made, especially in communicating with the person.

A person who may come to harm as a result of his or her own actions should also be supported in ways that do not violate his or her inherent dignity or human rights.  This may include accompanying the person, talking with the person to find out what she or he may find helpful to keep safe, and finally respecting the limits of help and acknowledging the person’s right to make his or her own choices.  It may be of interest to note that many psychiatric hospitals in the U.S. are adopting a policy of no restraint, acknowledging that there are better alternatives.

The medical model approach to mental illness legitimizes practices that violate human dignity and amount to torture or ill-treatment.  Some traditional approaches also violate human dignity and human rights.  The CRPD, by placing psychosocial disability within a non-discrimination framework, requires all societies to revise their attitudes and practices.
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