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This paper is offered to the Access to Justice Knowledge Hub, and for wide distribution, as an analysis of the legal framework of CRPD Article 12 as applied to the role of justice intermediaries.   

1. The role of an intermediary in legal proceedings, understood as a communication assistant assigned to work with specific individuals who have difficulty communicating or understanding information, falls under Article 12 of the CRPD as support for exercising legal capacity.  

a. Participation in legal proceedings is an exercise of legal capacity, recognized as such in CEDAW Article 15 (an antecedent of CRPD Article 12),[footnoteRef:1] in CRPD General Comment No. 1,[footnoteRef:2] and in decisions adopted by the CRPD Committee in individual communications under the Optional Protocol.[footnoteRef:3]  Persons with disabilities have often been denied the right to participate directly in legal proceedings as witnesses, criminal defendants, or parties to a civil lawsuit, being deemed to lack the capacity to do so.  The intermediary role is conceived as a means of enabling effective direct participation, to complement the CRPD right to participate (eliminating the possibility for courts to deny people this right).   [1:  CEDAW Article 15 para. 2:
States Parties shall accord to women, in civil matters, a legal capacity identical to that of men and
the same opportunities to exercise that capacity. In particular, they shall give women equal rights to
conclude contracts and to administer property and shall treat them equally in all stages of procedure in
courts and tribunals.]  [2:  CRPD/C/GC/1 (2014) paras. 38-39.]  [3:  Leo v. Australia, CRPD/C/22/D/17/2013 (2019) paras. 8.4, 8.6-8.7, 9(b)(ii); Doolan v. Australia, CRPD/C/22/D/18/2013 (2019) paras. 8.4, 8.6-8.7, 9(b)ii); Medina Vela v. Mexico, CRPD/C/22/D/32/2015 (2019) paras. 10.6, 11(b)(iii).] 


i. While participation in some proceedings is compulsory in the overall sense (a person cannot opt out of being a criminal defendant), making choices about participation and exercise of rights within a legal proceeding is an active role (including, for example, participating by choosing to remain silent).  It is in that sense that participation in legal proceedings is an exercise of legal capacity.

b. Support in exercising legal capacity can take many forms.  Communication assistance (including understanding of information as well as assistance in communicating) is among the forms of support in exercising legal capacity recognized in CRPD General Comment No. 1 and in leading national reforms in countries such as Peru, Colombia and Mexico.[footnoteRef:4]  The CRPD Committee has called for the provision of support and accommodations in exercising legal capacity to defendants in criminal proceedings, in decisions under the Optional Protocol.[footnoteRef:5]  This clearly encompasses communication assistance in legal proceedings, the work carried out by intermediaries.    [4:  CRPD/C/GC/1 (2014) para. 17; Decreto Legislativo No. 1384 (Perú) (04/09/2018), Artículo 3.- Incorporación del Capítulo Cuarto al Título II de la Sección Cuarta del Libro III del Código Civil, Art. 659-B Definición de Apoyos; Ley No. 1996 de 2019 (Colombia), Art. 3.4; Codigo Civil para el Distrito Federal (México), Gaceta Oficial de la Ciudad de México Vigésima Primera Época, No. 1496 Bis (29 de Noviembre de 2024), Art. 24-E para. II.]  [5:  See footnote 3.] 


i. It is not necessary that support in exercising legal capacity be formally structured as a legal instrument, although that model has been adopted in legislative reforms as an alternative to guardianship.  The obligations to provide support according to the will and preferences of the person concerned (who can refuse support, terminate or modify support, and direct the supporter), and to be free from conflict of interest or undue influence, remain applicable.

ii. The intermediary role can be defined based on its location within the justice system, for a specific purpose, and limited due to its interface with other roles such as that of legal counsel and other support persons that may be available and chosen by an individual.  

c. Support in exercising legal capacity cannot be considered a neutral role with respect to all parties, because, for example, it entails obtaining confidential information from the person who has communication difficulties.  It is not the same as language interpretation (which can function without such confidential information).  This means the intermediary must keep the person’s confidences and not disclose them to the court or other parties.  If this confidentiality is not protected, then it is very likely that individuals with communication difficulties will not want to consent to the support offered by an intermediary even where such intermediaries are available.

i. While the intermediary is impartial as to the outcome of the case, their role should be to enhance the right to effective participation by the person being served, who does have an interest in the outcome.  Understanding an intermediary as a support person in exercising legal capacity places the role in the rights-based framework, assisting the person in understanding information about the proceedings so that they can make their own choices about how to interact and communicate in pursuit of the outcome which they seek.  These choices can be part of a legal strategy.  The intermediary should not attempt to influence those choices and should avoid acting in a manner which undermines them. 
 
1. It is important that effective participation must not be conflated with compulsory cooperation.  Persons with disabilities must be recognized as having the same rights as others to make choices about what and how to communicate.

2. This includes the person’s choice about what and how to communicate to their lawyer.

2. As the intermediary’s role falls under the core elements of support under Article 12, an intermediary must comply with the safeguards related to support provided for by the CRPD (i.e. to respect and act towards the fulfilment of the person’s will and preferences, refrain from conflict of interest and undue influence), within the parameters of their role.  An intermediary has a conflict of interest if they are required, contrary to the CRPD, to testify to the court about the person’s legal capacity, or even to testify about the quality of a person’s participation in the proceeding, absent the person’s consent.  Consent to disclosure of information relates to a person’s legal strategy, so the decision should be made with advice of counsel.  Undue influence would occur if, for example, the intermediary seeks to advise about legal strategy or promote their own view of the case, or if the intermediary acts on behalf of the court or police to obtain the person’s cooperation.

3. The following questions remain:

a. How can courts best meet their own communication needs when interacting with a person whose communication is unconventional, if the person does not wish to have the intermediary disclose personal information about them?  This is a practical question and does not call into question the right to refuse such disclosure or any compulsory examination.  

b. What should a court do if it believes the fairness of a proceeding is compromised by a person not understanding what is going on?  Dismissal in the interest of justice is an option, and the court needs to exercise its own judgment and discretion.  

c. What kinds of duties might intermediaries owe to the court and the justice system?  How, by whom, and in what kind of format (guidelines, regulations, rules tec) should these duties be defined?  The parameters of any ethical duties need to be defined in ways that do not undermine the right to legal capacity or require intermediaries to assess the person’s exercise of legal capacity.  They should not allow the intermediary to disclose information for reasons based on their opinion of the person’s ‘best interests,’ for example.  A general obligation to the court would be simply to act in good faith.  Ethical standards governing lawyers, court stenographers and interpreters may suggest analogous duties in some respects, while keeping in mind the differences between intermediaries and any of these roles, and maintaining fidelity to CRPD standards that those professions may not yet have incorporated.

d. If the person discloses something to an intermediary that the intermediary believes may affect their participation, should the intermediary be able to tell the lawyer?  No.  As a form of support in exercising legal capacity, the intermediary should respect the will and preferences of the person in this regard and not disclose information to the lawyer unless the person agrees.  But intermediaries, lawyers and clients would be wise to anticipate situations that may affect the person’s participation and discuss in advance how to address them.  We may need to consider additional issues that arise regarding the dual confidential relationships (client-intermediary, client-lawyer) and how they interact.
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