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[bookmark: _GoBack]In the American Bar Association’s Civil Immigration and Detention Standards publication, which was adopted by the ABA House of Delegates as recently as 2012, it clarifies that the immigration detention system exists, “by law”, as a civil system and that immigration detention “serves to ensure court appearances and effect removal […] It is not intended to serve a punitive purpose.”[footnoteRef:1] Furthermore, not only do domestic laws support this principle, but sources of international human rights law also reinforce the necessity of a civil framework for immigration detention.  However, despite the fact that legal authority establishes a civil model, the existing model of immigration detention functions like a criminal system.  This article discusses the quality of medical care in immigration detention in the United States as well as the use of separation and isolation on immigrant detainees with mental disabilities.  Domestic and International laws pertaining to adequate medical care and solitary confinement will be discussed followed by an explanation of how current practices within immigration detention are unlawful and violate the human rights of detainees.  [1:  ABA HOUSE OF DELEGATES, ABA Civil Immigration Detention Standards 1 (2012).] 

Poor Quality and Lack of Medical Resources in Immigration Detention
Within the existing system of immigration detention, the medical care given to immigrant detainees is grossly inadequate.  Most reports evaluating immigration detention centers throughout the country document numerous incidents and complaints of detainees involving the poor quality and lack of medical resources.  In the context of immigration detention healthcare conditions, it is important to note the inclusion of detainees with mental disabilities within the detention system.  Members of this vulnerable population are also subjected to the deplorable conditions of immigration detention.  Moreover, the Americans with Disabilities Act, which serves to protect the rights of those individuals with disabilities in numerous settings including the administration of healthcare, does not expressly include the immigration detention population.[footnoteRef:2]  According to the American Civil Liberties Union (ACLU), “[T]he U.S. has yet to provide similar substantive protections through U.S. constitutional law and international human rights standards [in the immigration sphere].”[footnoteRef:3] [2:  AMERICAN CIVIL LIBERTIES UNION (ACLU), Compounded Vulnerability: Neglect of Detainees with Disabilities in U.S. Immigration Facilities (2010) available at http://www.aclu.org/blog/human-rights-immigrants-rights/compounded-vulnerability-neglect-detainees-disabilities-us.]  [3:  Id.] 

Domestic Standards
The 2011 Operations Manual Immigration and Customs Enforcement (ICE) Performance Based National Detention Standards (PBNDS), claims to further the improvement of medical and mental health services along with other considerations in the immigration detention reform movement.[footnoteRef:4]  Section 4.3 of the manual relates to medical care of immigrant detainees and provides a “detention standard” that “ensures that detainees have access to appropriate and necessary medical, dental and mental health care, including emergency services.”[footnoteRef:5]  Additionally, the American Bar Association’s (ABA) Civil Immigration and Detention Standards publication, adopted by the ABA House of Delegates as recently as 2012, published provisions to ensure the protection of immigrant detainees’ human and civil rights.[footnoteRef:6]  To lower the risk of violating these rights, the ABA standards offer specific provisions relating to personal security and health care for immigration detention centers.  For instance, the ABA recommends, “Facilities should respect the rights and dignity of all residents. No resident should be subject to cruel, inhuman, or degrading treatment or conditions,”[footnoteRef:7] and that “Facilities should allow for residents to seek and receive […] medical and psycho-social care […].”[footnoteRef:8]  [4:  IMMIGRATION AND CUSTOMS ENFORCEMENT (ICE), The 2011 Operations Manual Immigration and Customs Enforcement (ICE) Performance Based National Detention Standards (PBNDS) 277 (2011) [hereinafter ICE Detention Standards] available at http://www.ice.gov/doclib/detention-standards/2011/medical_care.pdf.]  [5:  Id.]  [6:  Id.]  [7:  Id at 4.]  [8:  Id at 5.] 

International Standards
With respect to international law, the Inter-American Commission of Human Rights, which oversees the preservation of human rights in the American hemisphere, recognizes immigrant detainees’ rights to medical care.[footnoteRef:9]  In Article XXV of the American Declaration, Principle X of the Inter-American Principles on Detention, [9:  REPORT ON IMMIGRATION IN THE UNITED STATES: DETENTION AND DUE PROCESS 24-25 (INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, Dec. 2010).] 

Sets out guidelines on the range of medical, psychiatric and dental services to which immigration detainees should have access, from basic care to prolonged, ongoing treatment in the case of the most serious afflictions. Under Principle X, special measures are to be provided to treat the health needs of vulnerable groups like the elderly, women, children and detainees with physical or mental disabilities. This Principle establishes that the provision of health services shall, in all circumstances, respect the following principles: medical confidentiality, patient autonomy; and informed consent to medical treatment in the physician-patient relationship.[footnoteRef:10] [10:  Id.] 

Additionally, both the United Nations Committee on Economic, Social and Cultural Rights the United Nations Special Rapporteur on the Human Rights of Migrant Workers advocate quality medical care and access for detainees in immigration detention.[footnoteRef:11]  The former body oversees the International Covenant on Economic, Social and Cultural Rights (ICESCR), one that the United States has signed, and which reinforces: [11:  Id at 25.] 

States are under the obligation to respect the right to health by, inter alia, refraining from denying or limiting equal access for all persons, including prisoners or detainees, minorities, asylum seekers and illegal immigrants, to preventive, curative and palliative health services; abstaining from enforcing discriminatory practices as a State policy; and abstaining from imposing discriminatory practices relating to women's health status and needs.[footnoteRef:12] [12:  Id.] 


The UN Special Rapporteur on the Human Rights of Migrant Workers recommends:
Ensuring the presence in holding centres of a doctor with appropriate training in psychological treatments. Migrants should have the possibility of being assisted by interpreters in their contacts with doctors or when requesting medical attention. Detention of migrants with psychological problems, as well as those belonging to vulnerable categories and in need of special assistance, should be only allowed as a measure of last resort, and they should be provided with adequate medical and psychological assistance.[footnoteRef:13] [13:  Id.] 

Conditions that Violate Both Domestic and International Standards
	According to the American Civil Liberties Union (ACLU) 2008 report on conditions in immigration detention, numerous incidents at detention centers demonstrated inadequate medical care where detainees faced long delays in getting medical care and were delayed/denied non-routine care.[footnoteRef:14]  In one specific case, the staff at detention centers delayed or denied treatment thinking that the ill detainees would be released or deported soon.[footnoteRef:15]  In another case, a detainee had broken his finger before being detained, and the medical staff at the detention center refused to fix the break, which resulted in further pain and eventual deformity.[footnoteRef:16]  The ACLU also profiled the inadequacies in various immigration detention centers nationwide including the Stewart Detention Center in Georgia and reported: [14:  DETENTION AND DEPORTATION IN THE AGE OF ICE: IMMIGRANTS AND HUMAN RIGHTS IN MASSACHUSETTS 49 (AMERICAN CIVIL LIBERTIES UNION, Dec. 2008).]  [15:  Id.]  [16:  Id.] 

At Stewart, the medical and mental health care unit is understaffed, resulting in lack of adequately licensed health care professionals, delays in receiving care, and inadequate mental health care services.  From April 2009 to the summer of 2012, there was no doctor at Stewart, which means the facility was without a physician for more than three years. Currently there is only one doctor and only seven nurses on staff at the 1,752-bed facility, which is a ratio of 1 nurse per 250 prisoners.[footnoteRef:17] [17:  AMERICAN CIVIL LIBERTIES UNION (ACLU), The Reality of Life Inside Immigration Detention (2012) available at http://www.aclu.org/blog/immigrants-rights-racial-justice/reality-life-inside-immigration-detention.
] 

Additionally, the medical staff at some facilities engage in controversial practices to medically “manage” detainees; detainees at the Atlanta penitentiary related that the doctor at the facility:
[…] drove inmates “mad,” turning them into “vegetables” and “automatons” with injections of Thorazine and other drugs, while the INS justified their continued detention on the basis of their mental illness.  [The doctor] was the chief medical officer in Atlanta.  The prisoners alleged that he forced Thorazine on them when they couldn’t sleep, or when they were depressed, or for no reason at all, and that he sometimes hid the medication in their food when they refused it.  The doctor responded, “No medication that was given there was for experimental purpose[s].” He also recalled: “The whole prison, as far as I was concerned, was really a psychiatric, social laboratory.”[footnoteRef:18] [18:  MARK DOW, AMERICAN GULAG: INSIDE U.S. IMMIGRATION PRISONS 290     
(2004).] 

Along with detainee complaints about the use of inappropriate and inadequate medical treatment, the Lawyers Committee for Human Rights declares, “[m]any [immigration detainees][…] and other asylum-seekers have complained of the use of forced sedation.”[footnoteRef:19]  Amnesty International reported that a female asylum-seeker from Uganda, distraught from discovering she was to be held in a maximum security section of York County Prison, was stripped naked by prison officials, injected with sedatives and placed in a four-point restraint.[footnoteRef:20]  The Washington Post reported more than 250 cases where immigration detainees were given drugs meant to treat serious psychiatric disorders, without medical reason or justification, but were used solely for the purpose of “shipping” them out of the United States.[footnoteRef:21] [19:  MICHAEL WELCH, DETAINED: IMMIGRATION LAWS AND THE EXPANDING I.N.S. JAIL COMPLEX 88 (2002).]  [20:  Welch at 91.]  [21:  Amy Goldstein, Some Detainees Are Drugged For Deportation (The Washington Post,  2008) available at http://www.washingtonpost.com/wp-srv/nation/specials/immigration/cwc_d4p1.html.] 

The delay and denial of medical care, forced sedation, and the inappropriate administration of medication constitutes violations of both domestic and international legal principles that uphold access to appropriate and necessary medical and mental health care.  Such inadequate and inappropriate conditions fail to respect the rights and dignity of detainees and rises to the level of cruel, inhuman and degrading treatment of detainees, a vulnerable group of individuals which includes women, children, and people with mental disabilities.  Willful neglect of prevailing standards places at serious risk patient autonomy and informed consent to medical treatment in immigration detention centers.  The poor quality and lack of adequate medical resources in immigration detention facilities is unlawful; conditions continue to remain the same even while domestic standards may exist to protect the rights of detainees.
The Scope of Separation in Immigration Detention
Another major issue related to healthcare standards in immigration detention concerns the condition and treatment of individuals with disabilities; these individuals are often placed in solitary confinement in lieu of receiving mental health treatment and this results in further deterioration of their physical and mental health.[footnoteRef:22]   [22:  INVISIBLE IN ISOLATION: THE USE OF SEGREGATION AND SOLITARY CONFINEMENT IN IMMIGRATION DETENTION 16 (NATIONAL IMMIGRANT JUSTICE CENTER & PHYSICIANS FOR HUMAN RIGHTS, Sept. 2012).  ] 

Additionally, while the use of separation or segregation varies by facility, “separation” usually refers to designated housing units that are kept “separate from the general population.”[footnoteRef:23]  The use of administrative and disciplinary forms of separation as well as the use of solitary confinement are currently practiced within immigration detention centers.  Administrative segregation or separation is: [23:  INVISIBLE IN ISOLATION AT 2 ] 

[N]on-punitive [and] used when the continued presence of the detainee in the general population would pose a threat to self, staff, other detainees, property, or the security or orderly operation of the facility […] ICE also places detainees who need “protective custody” […] and those with medical conditions [in administrative segregation].[footnoteRef:24] [24:  Id.] 

Disciplinary segregation or separation is “used to separate individuals who have violated a facility rule,” and while ICE standards allow placement in disciplinary separation after a hearing, detainees can be placed in this type of separation for a “range” of behaviors from “having an extra snack” to acting violently towards detention center staff and other detainees.[footnoteRef:25]  Finally, solitary confinement cells, which hold detainees in total or near-total isolation in a small space for 23 hours a day with little or no human contact, can be located within administrative or disciplinary separation facilities.[footnoteRef:26]   [25:  Id.]  [26:  Id.] 

While domestic standards and international standards permit the use of separation in certain circumstances, the use of solitary confinement has been somewhat limited due to its punitive nature and detrimental effects on an individual’s physical and mental conditions.[footnoteRef:27] [27:  INVISIBLE IN ISOLATION at 18.] 

Domestic Standards
Newer ICE standards attempt to improve protections for immigration detainees, but the language in section 4.3 recommends “short stays” in “Special Management Units” and authorizes “medical isolation” for those detainees who demonstrate a “high risk for violent behavior because of a mental health condition” and the oversight of continued medical isolation is the responsibility of those who authorize medical isolation.[footnoteRef:28]  While ICE does not permit the use of medical isolation as a punitive measure, it is important to note that “Special Management Units” have been recognized by advocacy organizations as a means “used to hold detainees in solitary confinement.”[footnoteRef:29] [28:  ICE Detention Standards at 292.]  [29:  Id at 293; INVISIBLE IN ISOLATION at 2.] 

The ABA limits the use of solitary confinement in situations involving detainees with serious mental illness while it permits “separation” of detainees from the general population for “administrative and disciplinary reasons” as well as “medical reasons.”[footnoteRef:30]  Personal security provisions recommend protecting vulnerable detainees from physical and psychological abuse and the health care provisions fall within the administrative and disciplinary separation section to address the care of detainees with mental illness and mental health issues.  Under the latter health care provision sections the standards explicitly state: [30:  Id at 51-52.] 

3. Separation should not be used as treatment for mental health issues.
4. Residents with serious mental illness should not be placed in prolonged solitary confinement.[footnoteRef:31] [31:  ABA at 56.] 

However, similar to the effect of ICE policies, the ABA’s stance on the overall use of solitary confinement remains ambiguous. 
International Standards
	In its 2010 report, The Inter-American Commission on Human Rights castigated the United States for using solitary confinement in immigration detention; the commission emphasized its concern for “vulnerable immigration detainees, including […] mentally challenged detainees” and reasoned that “the use of confinement to protect a threatened population amounts to a punitive measure,” and provided specifications regarding involuntary seclusion and solitary confinement involving individuals with disabilities:
In cases of involuntary seclusion of persons with mental disabilities it shall be ensured that the measure is authorized by a competent physician; carried out in accordance with officially approved procedures; recorded in the patient’s individual medical record; and immediately notified to their family or legal representatives. Persons with mental disabilities who are secluded shall be under the care and supervision of qualified medical personnel.[footnoteRef:32] [32:  INVISIBLE IN ISOLATION at 24; REPORT ON IMMIGRATION IN THE UNITED STATES: DETENTION AND DUE PROCESS 25 (INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, Dec. 2010).] 

	Solitary confinement constitutes torture and international laws such as the U.N. Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Universal Declaration of Human Right (UDHR), and International Covenant on Civil and Political Rights (ICCPR) all forbid “torture and other cruel, inhuman or degrading treatment or punishment for the purpose of upholding respect and dignity for humanity.[footnoteRef:33]  The European Committee for the Prevention of Torture (CPT) stipulates “that immigration detainees should not be held in prison in the first place,” and due to the difference in reason for detaining immigrants as opposed to detainees with criminal convictions, immigration detainees “should be restricted in their freedom of movement within detention facilities as little as possible.”[footnoteRef:34] [33:  INVISIBLE IN ISOLATION at 24.]  [34:  Id.] 

	The U.N. Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Juan Mendez, investigated the use of solitary confinement and compiled an interim report in 2011.  He concluded that “the social isolation and sensory deprivation that is imposed by some States does, in some circumstances, amount to cruel, inhuman and degrading treatment and even torture,” and while he did not call for a ban of solitary confinement, he provided limitations and guidelines for its restricted use:

· A prisoner or detainee should never be kept in solitary confinement for longer than 15 days, the limit between “solitary confinement” and “prolonged solitary confinement,” at which point some of the harmful psychological effects of solitary confinement can become irreversible
· If solitary confinement is to be used, it must be only in exceptional circumstances; its duration must be as short as possible, and for a definite term that is communicated to the detainee
· Solitary confinement should only be imposed as a last resort, where less restrictive measures could not be employed for disciplinary purposes
· While it may be necessary to segregate detainees with mental disabilities from the general population, solitary confinement should never be used on the mentally ill
· Qualified medical and mental health personnel who are independent from and accountable to an outside authority must regularly review the medical and mental health condition of detainees in solitary confinement, both at the initiation of solitary confinement and on a daily basis thereafter.[footnoteRef:35] [35:  Id.] 


Conditions that Violate Both Domestic and International Standards
A common thread running through both domestic and international policies is the ban on the use of solitary confinement on detainees experiencing mental illness.  Additionally, when utilized, standards require a limitation of the use of this practice to specific circumstances and a short duration.  However, recent reports of immigration detainee experiences demonstrate violations of these standards and detention centers continue to use solitary confinement unlawfully. The reality of the situation is that individuals with mental disabilities are often placed in solitary confinement, which results in further deterioration of their mental health.  The kind of isolation that characterizes solitary confinement conditions in immigrant detention has severe psychological and physical effects upon individuals, and such effects are worsened “if the person has previously been subject to torture and abuse, as is often the case with many immigration and national security detainees.”[footnoteRef:36]  Just a few days after a period of solitary confinement, individuals can suffer various negative health effects “ranging from insomnia and confusion to hallucinations and psychosis” and each additional day in solitary greatly increases the risk to the individual.[footnoteRef:37]  Despite these known health effects, many non-citizens are held in solitary confinement for extended or indefinite periods.[footnoteRef:38]   [36:  Christy Fujio, Buried Alive: Solitary Confinement in the U.S. Detention System, Physicians For Human Rights (April 2013), http://physiciansforhumanrights.org/library/reports/buried-alive-solitary-confinement-in-the-us-detention-system.html.]  [37:  The Istanbul Statement on the Use of Solitary Confinement, Adopted 
December 9, 2007, International Psychological Trauma Symposium, Istanbul, http://solitaryconfinement.org/uploads/Istanbul_expert_statement_on_sc.pdf.]  [38:  Id at 12.] 

Examples of the use of solitary confinement exhibit violations of every standard.  At a center in North Georgia, for example, the threat of solitary confinement instilled so much fear in immigration detainees with mental illness that many of them refrained from reporting their symptoms to medical staff.[footnoteRef:39]  Not only does this characterize a disrespect for human dignity, but the threat of solitary confinement serves as a punitive measure and deters vulnerable detainees from gaining the access to the medical care they need and every policy prohibits this kind of implementation of isolation.  In a Pennsylvania center, immigration detainees were screened to determine their vulnerability to suicide attempts, and were more often than not, determined to be suicidal due to unsophisticated screening methods and then placed in solitary confinement until a follow-up examination occurred.[footnoteRef:40]  Furthermore, lacking the ability to care for detainees with mental illness, the staff at another detention center in Georgia, placed detainees with mental illness in segregation, thereby violating both domestic and international standards and laws that specifically forbid the placement of mentally disabled detainees in such conditions.[footnoteRef:41]  [39:  INVISIBLE IN ISOLATION at 16.]  [40:  Id.]  [41:  Id.] 

	
On a final note, the prevailing inadequacies of healthcare in the immigration detention system range from lack of care and poor quality to nonconsensual intervention that includes such practices as forced sedation and solitary confinement.  Immigration detainees are inherently vulnerable given language and culture barriers that prevent them from advocating effectively for themselves, and those detainees suffering from mental illness left untreated are made even more disadvantaged and vulnerable by the terrible conditions of their detention.  Clearly, the conditions of immigration detention in the U.S. do not comply with either national or international human rights standards. As long as the U.S. fails to provide detainees basic and fundamental rights and continues to operate the immigration detention system as a punitive construct, the system will continue to perpetuate gross violations against vulnerable people. 

