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RECOMMENDATIONS FOR OAS DRAFT TEXT ON RIGHTS OF OLDER PERSONS, TO CONFORM TO CRPD

19 August 2013

New instruments on the rights of older persons must be consistent with all provisions and principles of Convention on the Rights of Persons with Disabilities, given that there is a large overlap of intersectional discrimination based on age and disability.  This affects persons with disabilities who age, older persons who acquire age-related disabilities, and older persons who may not consider themselves persons with disabilities but who face discrimination when society ascribes to them any form of impairment or limitation in abilities and imposes adverse treatment on this basis.  Persons diagnosed with dementia are an example of older persons who acquire age-related disabilities.  Older persons who are deprived of their legal capacity and older persons who are institutionalized against their will are example of older persons who experience adverse treatment because society ascribes to them some type of impairment or limitation in abilities.  The CRPD prohibits the deprivation of legal capacity and the institutionalization of any person against his or her will, and a new treaty must adhere to the same standards or risk derogation of existing human rights.

The OAS draft text has incorporated the provisions of CRPD Article 12 on equal recognition before the law, which addresses legal capacity.  The Mission of Uruguay on behalf of MERCOSUR has proposed in addition to incorporate the provisions of CRPD Article 9 on accessibility and CRPD Article 19 on living independently in the community.  These are valuable additions, and the right to live independently in the community goes a long way to protecting older persons against involuntary institutionalization.  However, the text would still be deficient unless contrary provisions are removed from Article 34, in particular the provisions that contemplate administrative or judicial proceedings to determine an older person’s stay in a long term care facility.  Such provisions could be read as substituting the decision of a tribunal on a person’s stay in a long term care facility for the decision of the person concerned.  This would amount to involuntary committal, which is contrary to the individual’s rights under CRPD Article 14 as well as the right to personally exercise free and informed consent under CRPD Articles 12 and 25.

We have proposed the deletion of those provisions, and the incorporation of text from CRPD Article 14.1(b), with an adaptation to prohibit deprivation of liberty based on age or on the existence of a disability.  CRPD Articles 14 and 19 work together to guarantee equal enjoyment of both the right to personal liberty and the right to liberty of movement including the freedom to choose one’s residence.  Older persons have the right to determine freely for themselves what type of living arrangement suits them.  In violation of their rights under the CRPD, it has been a common practice for care providers and/or medical personnel to make an assessment that an older person does not quality for independent living and to assign the person to a so-called higher level of care that in actuality deprives the person of personal liberty and significantly restricts her or his autonomy; it may even take place in a locked unit.  

It is highly desirable to protect the liberty right of older persons and to provide access to justice in order to secure their release; however the provisions in Article 33 do not accomplish this purpose.  Mechanisms to secure release from internment in a long-term care facility must comply with the substantive standards of CRPD Articles 14 and 19, i.e. they must function only to ensure that individuals wishing to leave such a facility are permitted to do so, and must not have the discretion to authorize involuntary internment.  

CRPD Article 14.1(b) prohibits all deprivation of liberty based on the existence of a disability.  The Committee on the Rights of Persons with Disabilities interprets this provision to require “the abolishment of civil commitment based on an actual or perceived impairment,”[footnoteRef:0] “the repeal [of] all provisions which authorize involuntary internment linked to an apparent or diagnosed disability,”[footnoteRef:1] and the “adopt[ion of] measures to ensure that health care services, including all mental health care services, are based on the free and informed consent of the person concerned.”[footnoteRef:2]   [0:  CRPD/C/CHN/CO/1 para 26.]  [1:  CRPD/C/ESP/CO/1 para 36.]  [2:  CRPD/C/HUN/CO/1 para 28.] 


The right to choose one’s residence on an equal basis with others is closely linked to exercise of legal capacity as well as to liberty.  The Committee on the Rights of Persons with Disabilities holds that the right to legal capacity includes “the individual's right, on their own, to give and withdraw informed consent for medical treatment, to access justice, to vote, to marry, to work, and to choose their place of residence.”[footnoteRef:3]  Thus any provision authorizing a determination of a person’s place of residence to be made by judicial or administrative authorities, or by care providers on the basis of any assessment of a person’s abilities, violates the right to exercise legal capacity as well as the right to personal liberty and the freedom to choose one’s residence.    [3:  CRPD/C/HUN/CO/1 para 26.] 


The provisions of CRPD Articles 12 and 19 incorporate positive obligations to provide support that may be necessary to facilitate the exercise of legal capacity and the person’s right to live independently in the community, including “to persons with high support needs.”[footnoteRef:4]  Under Article 14 as well, the Committee on the Rights of Persons with Disabilities finds a positive obligation to “allocate more financial resources to persons with intellectual and psychosocial disabilities who require a high level of support.”[footnoteRef:5] There must be a wide range of such supports that “respond to needs expressed by persons with disabilities and respect their autonomy, choices, dignity and privacy.”[footnoteRef:6]  These measures of support are meant to replace substituted decision-making, and to replace systems of institutional care.  There is no possibility under the CRPD for involuntary institutionalization to be imposed as a “last resort” or to determine that a particular person is “unable” to live and receive desired support services in the living situation of his or her choice.   [4:  CRPD/C/CHN/CO/1 para 32.]  [5:  CRPD/C/CHN/CO/1 para 26.]  [6:  CRPD/C/CHN/CO/1 para 38.] 


We recommend that the Working Group:

1. Delete the following provisions from draft Article 33:
 
DELETE: [New paragraph CHAIR: With respect to long-term care services, and recognizing the unwaivable right of older persons to give their prior and informed consent, it shall be established that]:

An older person and his or her legal representative or counsel, shall have the right to participate in and be heard at every phase of the judicial and administrative proceedings regarding his or her admission, stay in, or departure from a long-term care service facility [SEE TRANSLATOR’S NOTE ABOVE] (Agreed upon on April 16, 2013)

An older person and his or her legal representative or counsel, may, in any proceeding, [request and/or] present an independent opinion on their physical and mental health, along with any other pertinent reports and oral, written, or other evidence with respect to the process of admission, stay in, or departure from a long-term care service facility [SEE TRANSLATOR’S NOTE ABOVE] (Agreed upon on April 19, 2013; the phrase in square brackets is in consultation; BOL: the whole paragraph in consultation)

2. Insert the following language into Article 33 as a relevant guarantee that complies with CRPD standards:

INSERT:
Older persons shall have access to effective remedies to secure their release from internment in any long-term care service facility.  If judicial or administrative tribunals are made available for this purpose, such tribunals shall be directed to order the facility to release any individual who requests to leave, and to make it known to all individuals in long-term care service facilities that they have a right to be released if they wish to leave.  In no case shall internment be justified based on an assessment by medical personnel or care providers that an individual needs a particular level of care; all provision of care and services must be based on the free and informed consent of the person concerned. 

3. Insert language based on CRPD Article 14.1(b) into draft Article 11, to read:

(b) Are not illegally or arbitrarily deprived of their freedom  and that any deprivation or restriction of freedom is in accordance with the law, INSERT: and that in no case shall either age or the existence of a disability justify a deprivation of liberty.

4. Incorporate in a suitable article or as a stand-alone article the following provisions based on CRPD Article 19:

INSERT:
Living independently and being included in the community

	States Parties to the present Convention recognize the equal right of all older persons to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by older persons of this right and their full inclusion and participation in the community, including by ensuring that:
	(a)	Older persons have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;
	(b)	Older persons have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;
	(c)	Community services and facilities for the general population are available on an equal basis to older persons and are responsive to their needs.

5. Delete the draft Article on the rights of older persons receiving long-term care.  In addition, delete the definition of “long stay facility” in Article 2, and the reference to such facilities in Article 17, as these provisions contemplate the perpetuation of institutional systems of care contrary to the requirements of the CRPD.

DELETE: New Article

Rights of older persons receiving long-term care
(Agreed upon on April 16, 2013)

States Party shall adopt all measures needed to guarantee for older persons the effective enjoyment of their rights in long-term care services. [SEE TRANSLATOR’S NOTE ABOVE] (Agreed upon on April 16, 2013)

As regards long-term care services, States Party pledge to: (Agreed upon on April 16, 2013)

a.	Establish an appropriate regulatory framework for their operations that allows the situation of older persons to be assessed and supervised, and ensures their dignity and full observance of their human rights; (Agreed upon at the meeting of December 4, 2012)

b.	Ensure that those services [SEE TRANSLATOR’S NOTE ABOVE]  have specialized personnel who can provide appropriate and comprehensive case and can prevent actions or practices that could do harm or exacerbate the existing condition; (Agreed upon on April 16, 2013)

c.	Establish mechanisms to ensure full exercise of the rights of older persons with respect to consent, duration, and ending of long-term care services; (Agreed upon on April 16, 2013)

d.	Enact the necessary laws, in accordance with domestic mechanisms, to ensure that the persons in charge of long-term care services, and their staff, are civilly and/or criminally liable for any acts they commit to the detriment of older persons, without prejudice to appropriate administrative penalties. (Agreed upon on April 16, 2013)

e.	States Party shall adopt appropriate measures to ensure older persons in long-term care facilities the freedom to move about and to protect their personal safety. (Agreed upon on April 19, 2013.)

(On April 26, 2013, the Chair suggested that the paragraphs that were previously going to be moved from Article 34 to this new Article should be incorporated in Article 32, except for the two following paragraphs that were deleted)

DELETE: “Long-stay facility” is a public or private establishment providing comprehensive social and health care services, over a prolonged period of time, for older persons with moderate or severe dependency, who cannot receive care in their own home. (Agreed upon at the meeting of October 16)  (Article 2)

Ensure universal, equitable, and timely access to quality, comprehensive, primary care-based social and health care services and establish and implement integrated social and health care services, home care, daycare centers, DELETE: and long- and short-stay residential facilities; and, where possible, take advantage of traditional, alternative, and complementary medicine. (Agreed upon on February 4, 2013, CRI:  in consultation) (Article 17)

[ALT CHAIR: Ensure universal, equitable, and timely access to quality, comprehensive, primary care-based social and health care services and establish and implement integrated social and health care services, home care, [DELETE: CHAIR: long-term care services,] daycare centers, and long- and short-stay residential facilities; and, where possible, take advantage of traditional, alternative, and complementary medicine. (Article 17)

6. Insert a provision based on CRPD Article 16.3 into draft Article 8: 

INSERT: j. In order to prevent the occurrence of all forms of exploitation, violence and abuse, States Parties shall ensure that all facilities and programmes designed to serve older persons are effectively monitored by independent authorities.

7. We agree with the proposal to insert provisions based on CRPD Article 9 on accessibility.
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